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ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Law of Mortgage—Suit to redeem—Transfer by Mortgagor's Heirs of Equity 
of Redemption valid unless set aside—Sales in Execution against Mort 
gagor's Heirs—Sales in Administration of deceased Mortgagor's Estate — 

Priority. 

In a suit for possession of certain properties of T„ deceased, some of 
which were comprised in a mortgage of 1873 to the defendants, and in the 
alternative to redeem those which were so comprised, the plaintiffs with 
regard to the properties so comprised founded on a mortgage thereof in 
1879 to them, and on their purchase in February, 1891, in execution of 
their decree obtained in 1883 on their mortgage ; while the defendants 
ultimately relied upon previous transfers made to them by T.’s heirs of 
the entire equity of redemption relating to their mortgage of 1873 

Held , that, whatever the character of those transfers, the plaintiffs could 
not establish a right to redeem the mortgage of 1873 until they had in a 
suit properly constituted for that purpose set them aside, and that the 
present suit was not so constituted either as to parties or otherwise. 

Malkarfun v. Narhari , (1900) L. R. 27 Ind. Ap. 216, followed. 

Held, further, with regard to the properties not comprised in the said 
mortgages, that although the plaintiffs had purchased them in August, 

1891, in execution of their said decree, their title so derived could not 
prevail against purchases of the same properties made by the defendants 
of an earlier date. Moreover, those earlier purchases were made at sales 


• Present : Lord Davey, Lord Robertson, and Sir Arthur Wilson. 
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ordered by the Court in an administration suit of T.’s estate which the 
plaintiffs had not attached, and all that could be sold in execution in 
August, 1891, was the shares of T.’s heirs in the ultimate residue of his 
estate as ascertained in a due course of administration ; that is remaining 
unsold therein. 

Appeal from a decree of the High Court (Feb. 23, 1899) 
modifying a decree of the Subordinate Judge of Purnea 
(Dec. 16, 1895). 

The suit arose out of mortgage transactions entered into by 
members of a Mahomedan family with, on the one hand, Rai 
Luchmiput Singh and his predecessor in title, the Land Mort¬ 
gage Bank of India, Limited, and on the other hand with Rai 
Dhunput Singh Bahadoor. 

Some of the properties in this ejectment suit had been 
mortgaged by Taki Hossein and Kazim on August 4, 1865, to 
the Land Mortgage Bank, a further charge by Taki having 
been made on October 30, 1865 : a second mortgage was after¬ 
wards created by Kazim on his own account and on behalf of 
Hossein and Taki, deceased, of the same property to Luchmiput 
Singh on November 5, 1870 ; a third mortgage by the same 
also to Luchmiput was made on May 28, 1873, fora lakh of 
rupees, out of which the loan of 1870 was paid off. Luchmiput 
was also transferee of the mortgages to the Land Mortgage 
Bank. The appellant claims through him. 

The respondents claim under a mortgage of the same property 
of December 15, 1879, to Dhunput Singh executed by Kazim 
for self and as executor of Taki. It recited that the same 
“ had been previously mortgaged to Luchmiput Singh.” 

The suit was brought on October 6, 1893, by Dhunput Singh, 
since deceased, and his son, the respondent (a minor), against 
Chutterput Singh and others (heirs of Luchmiput) and one 
Nathmul Golicha. It narrated the above mortgage to Dhunput 
of December 15, 1879 : a decree of the Purnea Court thereon 
against the mortgagors in December, 1883 ; a purchase by 
Dhunput in February and August, 1891, at sales in execution 
of his decree of certain specified properties, (it appeared that 
the sale in February was of the mortgaged properties; that in 
August of properties not included in the mortgages.) It alleged 
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that Luchmiput was a prior mortgagee of some of the property 
included in the mortgage of December 15, 1879 ; that in his 
suit (No. 1 of 1881) upon his prior mortgage he did not join 
Dhunput, though he was aware of his second mortgage, and 
purchased in the benami name of Golicha the properties 
contained in that prior mortgage in execution of his own 
decree, and also pending his suit obtained from some of the 
heirs of Taki transfers of their shares in Taki’s estate ; that 
such purchases were fraudulent and collusive. The plaint 
prayed for a declaration of title to all the property in suit, 
or of such part as the plaintift might be entitled to, with 
possession and mesne profits; and as to the properly included 
in Luchmiput’s prior mortgage, if the Court considers that 
“ the defendants can reap the benefit of the prior mortgage,” 
then for accounts and foreclosure by the plaintiffs. 

The appellant Chutterput Singh denied that Kazim had any 
interest in the properties in suit, and contended that the 
plaintiff was estopped from setting up his title, if any. He 
denied the bona fides of the plaintiff’s mortgage of December 15, 
1879, and that the plaintift had acquired any title by purchase 
at execution sales held under the decree obtained in December, 
1883. He also denied the fraud charged in connection with 
his own purchases, and alleged that he had thereby acquired a 
priority over the title of the plaintift. He denied that the 
plaintift had any right to redeem, he relied on his purchase 
on March 8, 1890, of the mortgaged properties, and on his 
purchase on July 29, 1891, of the shares of Taki’s heirs in 
Taki’s estate ordered to be sold by the receiver in Taki’s 
administration suit, and pleaded that the suit was barred by 
limitation. 

The history of the complicated transactions which followed 
the mortgages is given in their Lordships’ judgment. 

The Subordinate Judge held that Nathmul Golicha was only 
a “ name-lender” for Chutterput Singh, and that consequently 
the purchases made in Nathmul's name were purchases on 
behalf of Chutterput Singh ; and he further held that Chutterput 
Singh thus became in effect both plaintift and defendant in his 
suit (No. 1 of 1881) on his mortgage. He also held “ the 

B 2 


J.c. 

1904 

CHUTTER¬ 
PUT Singh 

V. 

MaharaJ 

Bahadoor 


3 


4 


INDIAN APPEALS. 


[L. R. 


J. c. 

1904 


CHUTTER- 
PUT SINGH 
v. 

Maharaj 

Bahadoor. 


decree and the sale in execution thereof (at which sale Chutter- 
put himself was the purchaser) to be void and infructuous as 
against the plaintiff Dhunput,’ but that Chutterput Singh’s 
position as a mortgagee, prior to Dhunput Singh, remained 
unaffected, “ the plaintiff in no way controverting that position. 
In fact, he cannot controvert it.*’ The High Court referred to 
this finding of the Lower Court as follows : “ The Subordinate 

Judge has held that the decree obtained by the defendant 
Chutterput Singh in the suit upon his mortgage was a fraudu¬ 
lent decree not binding upon the plaintiff, and this finding has 
not been impeached before us.” 

W ith regard to the title of Taki or Kazirn to the property in 
suit, both Courts concurred in holding il to be Taki’s alone, as 
recited in the mortgage of August 4, 1865, by Taki, Hossein, 
and Kazi, to the Land Mortgage Bank. Both Courts also 
held that the mortgage to the plaintiff Dhunput Singh of 
December 15, 1879, was not a bona fide transaction. Then as 
to the right of the plaintiffs to redeem the property mortgaged 
to the defendants, the learned Subordinate Judge held that 
they had no right to redeem. Having held that the plaintiffs’ 
mortgage was not a bona fide transaction, and that neither 
that mortgage nor the decree of December, 1883, in their 
mortgage suit, to which suit he had “ knowingly omitted to 
make Chutterput, the prior mortgagee, a party,” gave him any 
right to redeem the property mortgaged to Luchmiput, he went 
on to deal with the purchases by Dhunput Singh in execution 
by the Purnea Court of his decree in that Court. He held the 
sales at which Dhunput Singh purchased (on February 2, 1891, 
and August 3, 1891) were made behind the back of the 

receiver appointed by the High Court in the administration of 
Taki’s estate, “ studiously in view of avoiding Chutterput’s 
introduction to the case.” The High Court, on the other 
hand, in dealing with the plaintiffs’ claim to redeem, said '• 
“ The parties are thus situate. The plaintiff in execution of 
his decree against the heirs of Taki, excepting Zohra Begum, 
has purchased the interest of those heirs in the properties in 
suit. The defendant, who is a mortgagee, has acquired posses¬ 
sion of the mortgaged premises under the sales held on the 
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8th March, 1890. If the decree obtained by him was a fraudu¬ 
lent decree, that sale could not confer upon him any rights as 
against the plaintiff ; so that we must take it that his position 
is simply that of a mortgagee in possession with the equity of 
redemption in favour of his mortgagors outstanding. This 
equity of redemption has, by reason of the sale held on the 
2nd of February, 1891, passed to the plaintiff, and it follows 
therefore that the plaintiff, though he is not entitled to recover 
as purchaser at the sale in execution of his mortgage decree, is 
yet entitled to redeem the defendant’s mortgage.’’ 

With regard to the properties in suit not comprised in the 
mortgages, both Courts held as regards some of them that they 
were not in defendant’s possession, and that he made no claim 
thereto. As regards the three remaining properties not com- 
prised in the mortgages, namely, (l.) the jagir of Ramanj, &c., 
(2.) a twelve-anna share in the village of Simraha, and (3.) 
houses and markets, &c., in the village of Parwaha, they were 
purchased by the plaintiff in August, 1891, in execution of his 
decree of December 10, 1883, the sale in February being limited 
to the mortgaged properties which proved insufficient to satisfy 
the decree. They were also purchased by the defendant on 
July 29, 1891, at a sale held by the receiver of the High Court 
under an order of Court dated March 19, 1891. The Subordinate 
Judge held with regard to the jagir that the defendant’s title 
prevailed in consequence of his having kept alive the Land 
Mortgage Bank’s title under its mortgage, which included the 
jagir. He did not decide as to No. 2, but gave plaintiff the 
portion of No. 3 included in his plaint. The High Court decided 
with regard to Ramgunj that the plaintiff had priority over the 
defendant, that the mortgage to the Land Mortgage Bank 
remained in force in favour of the defendants, and that. the 
plaintiff was entitled to redeem this mortgage. With regard 
to No. 2 the High Court decided in ..favour of the plaintiff, 
while the finding with regard to No. 3 was not appealed from. 

Phillips and Bonner jee, for the appellants, contended that 
the respondents had failed to prove title to any interest in the 
properties in suit; while on the other hand the appellants 
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were not merely in possession, but proved their title thereto. 
The respondents did not acquire title by their purchases in 
February and August, 1891. Kazim had no interest in the 
property in suit, and was acting only as executor of Taki. As 
regards Taki’s estate, any interest in the mortgaged properties 
in suit which would otherwise have remained in his representa¬ 
tives at the time of the sales in 1891 had passed to the appellants 
under the prior execution sale of March, 1890. Consequently 
sales thereof in 1891 were ineffectual to pass any right against 
the appellants. The appellant had been formally declared to 
be the purchaser under those prior sales, which had never been 
cancelled. Decrees had been made both in the administration 
suit of Taki’s estate (90 of 1881) and also in the appellants’ 
mortgage suit (l of 1881). Orders were made for the sale of 
Taki’s interest, and sales were made under the orders passing 
the title to the appellants as purchasers. No interest remained 
in Taki’s representatives in the mortgaged properties in suit 
at the date of the sale in February, 1891, and consequently 
no interest passed to the respondents thereby. Whether the 
appellants purchased benami or not was submitted to be 
immaterial. In either view the heirs of Taki ceased to be 
interested. Reference was made to Abedoonissa Khatoon 
v. Ameeroonissa Khatoon (l) ; Mahommed Zohuruddeen v. 
Mahommed Noorooddeen. (2) Then with regard to the proper¬ 
ties not included in the mortgage which were the subject of 
the sale in August, 1891, the respondents have not made out 
their title. The appellants’ purchases of these were prior in 
date, being in July, 1891 ; when they were sold by the receiver 
in pursuance of an order of Court in the previous January. 
Moreover, they were in the possession of the receiver appointed 
in the administration suit of Taki’s estate. They had not 
been taken out of his possession by attachment.’ Accordingly 
the purchases by the respondents were made pendente lite 
and subject to the result of the administration—that is, the 
respondents, in their execution proceedings against Taki’s 
heirs, bought only what turned cut to be the shares of Taki’s 
heirs in his estate, which was diminished by the sale to the 

(i) (1876) L. R.4 Ind. Ap. 66. f 2 , (1893) Ind. L. R. 2 1 Calc. 85. 
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appellants in the course of that administration under orders of 
Court. In other words, they only bought in August, 1891, 
whatever had not been previously sold to the appellants in 
July, 1891. On the subject of his pendens, see Bellamy v. 
Sabine (l) and Moti Lai v. Karrabuldin. (2) 

Haldane , K. C., and De Gruyther , for the respondents, con¬ 
tended that under all the circumstances of the case they were 
entitled to priority over the appellants. Both Courts have 
decided that the apppellants’ purchase on March 8, 1890, of the 
estates comprised in the sale on that occasion was fraudulent 
and conferred no title, at least as against the title acquired by 
the respondents at their purchases at the execution sales held 
in February and August, 1891. These sales in 1891 were in 
the execution of the respondents’ decree of December 10, 1883, 
made on the mortgage of December 15, 1879, which the* High 
Court rightly decided could not be impeached after a final 
decree had been made upon it. The appellants bought the 
same properties at an earlier date (March 8, 1890) in execution 
of a later decree (August 15, 1887). The respondents claimed 
that their title must be preferred, first, as to the whole of the 
property, because the appellants’ decree of 1887 was fraudulent 
and void against them ; second, as to half, because Kazim and 
Taki were each entitled to a half-share, and only Taki’s half- 
share purported to be sold to the appellants. No doubt the 
appellants held a mortgage of prior date to that of the 
respondents, under which the respondents’ title was derived, 
and accordingly the respondents’ purchase was subject thereto, 
and they accordingly claimed to redeem it. Reference was 
made to the Transfer of Property Act, s. 53, and Dagdu v. 
Panchamsing Gangaram. (3) As regards those properties 
included in the sale of August, 1891, to the respondents which 
were not included in the sale'to the appellants of March, 1890, 
but were bought by him on July 29, 1891, at a sale by the 
receiver in Taki’s administration suit under order of Court, the 
respondents again claimed the priority. As regards the jagir 
Ramgunj, they bought on February 2, 1891, which was prior 
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J * c * in date. As regards Simraha, they bought no doubt on 
1904 August 3, 1891, but it had been attached on June 5 in execu- 
Chutter- t ’ on ^eir mortgage decree. The sale by the receiver to the 
put Singh appellants, on the other hand, must be deemed to be a private 
Maharaj alienation within the meaning of s. 276 of the Civil Procedure 
Ba hado or. Code : Sorabji Edulji Warden v. Govind Rantji (l) ; and as 

there had b^en no conveyance by the receiver no title passed : 
see Transfer of Property Act, s. 54. 

Phillips replied. 

_ 90/ I he judgment of their Lordships was delivered by 

N <rv. 1 I. T 

- Lord Davey. 7'he dispute in this appeal is between the 

representatives of two persons named Rai Luchmiput Singh 

and Rai Dhunput Singh Bahadoor, and it relates to the 

remnant of a property formerly belonging to a Mahomedan 

family described as the Jawaheri family. The unfortunate 

survivors of the family have no interest in the result of the 

litigation. The facts are complicated,Jand the difficulty in 

forming a judgment upon them has been increased by the 

foolish attempts of both parties to assist their case by subtlety 

and chicane. Their Lordships are also embarrassed by the 

proceedings in this and in previous suits, in which the rights 

of the parties seem to have been dealt with in a somewhat 
irregular manner. 

At the commencement of the story the family consisted 
of three brothers, Hadi, Taki, and Kazim. For the purpose 
of this appeal Hadi may be disregarded. Taki died on 
November 29, 1867, leaving six children, including a son 

named Hossein and a daughter named Zohra. 

The family property comprised (amongst other subjects) 
three estates of putni tenure called respectively Nawa Nankar, 
Saifganj, and Mirzapore, certain shares of jagir estates described 
as Rama, Istimrar, and Ramgunge Pipra, and a twelve-annas 
zemindar, right in mouzah Simraha. Passing bv for the 
present a prior mortgage and further charge made to the Land 
Mortgage Bank of India, the first dealing with these properties 
to be noted is a mortgage of November 5, 1870, executed by 

(O (1891) Ind. L. R. 16 Bomb. 91. 
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Kazim on his own account and as executor on the part of 
Taki, then deceased, and as mokhtar on the part of Hossein, 
son of Taki, in favour of Luchmiput. This mortgage was for 
Rs, 50,000, and the security comprised Nawa Nankar, Saifganj, 
Mirzapore, Dhakpara, and an eight-annas share of Ramai 
Istimrar. It was held in the Court of first instance that all 
these estates were the separate property of Taki, except 
Dhakpara, which belonged to Kazim and is not one of the 
properties in question in this suit. The title to Saifganj was 
in the name of Hossein, but throughout these proceedings it 
has been treated as the property of Taki. The only issue was 
between Kazim and Taki, and no separate case has been made 
as to this property. 

On May 28, 1873, Kazim, on his own account and as 
executor of Taki and also of Hossein, who had died in the 
interval, executed another mortgage of the same properties to 
Luchmiput for a lakh of rupees, out of which the previous 
loan was paid off. This instrument also contained a declara¬ 
tion that Luchmiput should be allowed “the mortgage right ” 
which he had acquired by paying the money due to the Land 
Mortgage Bank. 

Luchmiput shortly afterwards died, and his estate was 
thenceforth represented by his son, the appellant Chutterput, 
and his co-appellants other than Nathmul Golicha. 

In December, 1879, Luchmiput’s rival, Dhunput, makes his 
first appearance on the scene. On the 15th of that month a 
bond was executed by Kazim for self and as executor of Taki, 
by which he purported to mortgage the same properties as 
were comprised in Luchmiput’s mortgages, except Kazim’s 
own property Dhakpara, but including Saifganj, to Dhunput 
to secure the re-payment of Rs. 60,000 alleged to be made up 
of existing debts. On January 24, 1883, Dhunput commenced 
a suit in the Court of the District Judge at Purnea for the 
recovery of the sums claimed to be due on this mortgage. 
The defendants were the widows and infant son and daughters 
of Kazim, who was then deceased, described as his heirs, and 
all the then heirs of Taki, including the sons and daughters 
of hie deceased sons Hossein and Abdool Baki, and including 
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his daughter Zohra, who alone appeared and defended. On 
_ December 10, 1883, a decree was made in this suit, whereby 

Chutter- 1 * was orc lered that the claim of the plaintiff be decreed in a 
put Singh modified form, namely, the plaintiff should recover from the 
MaharaJ defendants, first party, the heirs of Kazim, the whole amount 
Bahadoor. Q f claim, with costs and interest ; that the right, title, and 

interest of Kazim and his heirs in the property pledged as 
security, and in such assets as came into the hands of such 
heirs and legal representatives of Kazim, be held liable for 
payment of the decretal money ; that the defendant Zohra 
Begum be absolved from all liabilities, and her costs with 
interest be charged to the plaintiff ; that the other defendants, 
heirs of Taki, should be held personally liable for the amount 
of the decree ; that the right, title, and interest of Taki in the 
estate under mortgage should not be held liable for the decree, 
and that these last-named defendants also should be liable 

for the plaintiff’s costs ^ith i'nterest jointly with the other 
defendants; .. ' • S r _ > ' - 

This decrefe is only materiaf in the present suit so far as it 
affects Taki’s estate or his heirs. It has been decided by both 
Courts in the present suit now before their Lordships, in which 
the issue was directly raised that no portion of the property 
comprised in Dhunput’s mortgage belonged to Kazim, and, on 
the other hand, Taki's property was expressly discharged from 
the obligation of the mortgage by the decree. But notwith¬ 
standing this, Dhunput's mortgage has been resuscitated in 
the present suit as conferring on Dhunput’s representatives a 
right to redeem Luchmiput’s mortgage. It has, however 
been held by both Courts below that Dhanput’s mortgage bond 
was not a bona fide transaction. It may therefore be put aside 
for the purpose of the decision of this appeal. The rest of the 
decree ,t is impossible to reconcile with any intelligible view 
of the rights of the parties. If the suit was dismissed as 
aga.nst Zohra, there was no apparent reason for maintaining 
it against the other heirs of Taki, and, on the other hand it is 
not apparent how they had made themselves personally’liable 
for the amount of the alleged mortgage debt. Their Lordships 
however, must on this appeal take the decree as it stands 
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This at any rate is clear, that no debt was constituted by the 
decree against Taki’s estate, and it was at most a money 
decree only against the parties themselves individually and 
personally. 

In the meantime, on April 5, 1880, Chutlerput, as son and 
heir of Luchmiput, had commenced a suit which was trans¬ 
ferred to the High Court, Original Side, against Kazim and 
Hossein for realization of Luchmiput’s mortgage of May 28, 
1873. The other heirs of Taki were afterwards made defend¬ 
ants. On February 14, 1881, a third suit was instituted bv 

♦ 

Zohra Begum in the High Court, Original Side, against Kazim 
and the co-heirs of Taki for the administration of Taki’s estate, 
and on April, 1881, a receiver in that suit was appointed. 

In the course of the years 1885 and 1886 Chutterput bought 
up the shares and interests of all the heirs of Taki in the name 
of Nathmul Golicha, one of the appellants, except those of 
Syed Jan and his two sisters, ' the infant children of Abdool 
Baki, deceased, son ,of .Taki. Nathmul Golicha was thereupon 
made a party to Chutterput's mcfrtgage suit, and on August 15, 
1887, the usual mortgage decree was made in that suit, directing 
accounts and sale in default of payment. 

Nathmul Golicha was also made a party plaintiff to the suit 
for administration of Taki’s estate, and the conduct of it was 
given to him. On January 23, 1889, the decree was made in 
the administration suit, whereby it was declared that Nathmul 


Golicha was entitled to 


220 


2 g g ths parts or shares of Taki’s estate, 

and, subject to a mortgage which had been assigned to Nathmul 
Golicha, Syed Jan and his two sisters were entitled to the 

other ^ggths, and usual accounts and inquiries were directed 
and the receiver was continued. 

Chutterput subsequently bought the shares of Syed Jan and 
his two sisters in the name of Nathmul Golicha, and thus 
acquired the whole equity of redemption on his mortgage. 
The deeds of transfer of these shares are not in the record, 
and it does not appear on what date they were executed, but 
they were obviously subsequent to the decree in the adminis¬ 
tration suit, and therefore to the decree of August 15, 1887, in 
Chutterput’s mortgage suit. 
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Proceedings were taken for the execution of the decrees in 
these three suits, and the dates here become of importance. 
In Chutterput’s mortgage suit an order was made on Decem¬ 
ber 17, 1888, for sale of the mortgaged properties, and Chutterput 
became the purchaser of Nawa Nankar, Mirzapore, Saifganj, and 
Ramai Istimrar. In the administration action on January 12, 
1891, an order was made that the receiver be at liberty to 
sell, for the purpose of discharging certain mortgages eflected 
by the receiver, (l.) 8 annas 16 gundahs 2 cowries and 2 krants 
share of the jagirs Ramgunge Pipra, &c., and (2.) 1 anna 
2 gundahs and 2$ krants share of the same jagirs and some 
houses in Calcutta not now in question. And on March 19, 
1891, a similar order was made as regards the properties 
remaining in the hands of the receiver. At the sale which 
took place on July 29, 1891, under thes- orders, Chutterput 
became the purchaser of the shares in the jagirs Ramgunge 
Pipra, &c., of an additional small share in the Istimrar Ramai, 
&c., and of the property described as Simraha. In Dhunput’s 
suit Nawa Nankar, 8 annas of Saifganj, Mirzapore, the 8 annas 
of Ramai Istimrar, and “jagir land called Talook Ramgunge 
Pipra” were put up for sale on February 2, 1891, and Dhunput 
was declared the purchaser, and on the following 3rd of August 
he was declared the purchaser of (amongst other subjects) the 
other 8 annas shares of Saifganj, described as belonging to Taki, 
deceased, and of the Simraha property. 


The Subordinate Judge has pointed out the irregularities in 

the proceedings for the execution of the'decree in Dhunput’s 

suit. The most serious was that the entirety of the properties, 

including even the share of Zohra Begum (who was dismissed 

from the suit), purported to have been sold, and not merely the 

shares and interests of the judgment debtors themselves. The 

learned judges in the High Court have assumed that all proper 

and sufficient notices of the intended sales were served on the 

receiver in the administration suit, but there is no evidence of 

any such notices having been given, and their Lordships do 

not appreciate the reasons of the learned judges for making 
that assumption. 

Shortly after the sale in Chutterput’s mortgage suit he was 
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put in possession of the properties purporting to have been 
purchased by him, and by an order dated August 21, 1890, 
made in the mortgage suit and in the administration suit, the 
receiver was discharged as regards those properties. 

Chutterput was also put into possession of the properties 
purchased by him in the administration suit. 
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Dhunput, however, claimed possession as purchaser of the 
same properties in his suit. After the usual criminal pro¬ 
ceedings Dhunput and his son commenced the present action 
against the appellants, and by their plaint they claimed pos¬ 
session of as well the properties comprised in Chutterput’s 
mortgage bond, and particularized in Schedule Ka to the 
plaint, as other properties not included in the mortgage which 
were particularized in Schedule Ga, and in the alternative to 
redeem the former. The plaintiffs founded their title on 
Dhunput’s alleged mortgage of December 15, 1879, and the 
sales made in execution of the decree obtained by him. And 
they alleged that the decree obtained by Chutterput was 
collusive and fraudulent on the ground that Nathmul Golicha 
was his benamidar, and also that the purchases made by 
Chutterput were illegal, null, and void on the ground of the 
same being collusive and fraudulent, without, however, stating 
any further particulars. 


The appellants foolishly alleged in their written statement 
that Nathmul Golicha was the real purchaser on his own 
account of the shares purchased by him. This issue was 
decided against them, and was not raised before their Lord- 
ships. The Subordinate Judge held that the proceedings in 
Chutterput’s mortgage suit were collusive and fraudulent, and 
that the appellants acquired no title to the properties in suit 
by the sales held in that suit. In the judgment of the High 
Court it is stated that this finding was not impeached before 
them. The Subordinate Judge, however, found that the 
plaintiffs had no title to redeem the mortgage or to obtain 
possession from the appellants of the property not comprised 
in the mortgage except as to one small property which is not 
now in dispute. By his decree, dated December 16, 1895, he 
gavfe. judgment in favour of the appellants (except as to the one 
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matter), but without costs. By the decree of the High Court, 
dated February 23, 1899, the respondents were admitted to 
redeem the property comprised in the mortgage (except the 
one-ninth share of Zohra Begum therein), and were held 
entitled to possession of the 1 anna 2 gundahs and 2\ krants 
share of Ramgunge Pipra, and the 12 annas share in mouzah 
Simraha. The present appeal is from this decree. 

The view expressed by the Subordinate Judge as to 
Chutterput’s decree of August 15, 1887, is open to criticism if 
(as appears to be the case) he had not at that time acquired 
the shares of Syed Jan and his two sisters in the equity of 
redemption. But, having regard to what is stated to have 
passed in the High Court, the finding of the Subordinate 
Judge cannot be questioned by the appellants in this appeal. 
At any rate, when the sales took place Chutterput (it appears) 
was alone represented on each side of the record, and their 
Lordships think that the appellants cannot rely on the sales 
effected in these circumstances in support of their title, or 
derive any advantage therefrom. 

What then is the consequence ? and is there anything to 
deprive the appellants of the benefit of the purchases made hv 
Chutterput out of Court ? The Subordinate Judge, who look 
a somewhat extreme view of Chutterput’s “ acute sagacity, ” 
suggested that such a transfer, if not actually void under s. 52 
of the Transfer of Property Act, 1882, on the principle of lis 
pendens, was at least voidable under s. 53 of that Act at the 
instance of^the respondents who had been eventually defeated 
and defrauded by it. But his decree does not contain any 
direction for avoiding or setting aside the purchases made by 
Chutterput in Nathmul Golicha’s name, and, as the Subordinate 
Judge decided in favour of the appellants, it is not clear that he 
intended to do so. In the High Court, on the contrary, those 
purchases and the transfers by which they were carried into 
effect are simply disregarded without any reasons being given 
for so treating them beyond a passing allusion to the view of 
the Subordinate Judge. But on the other hand their decision 
was against the appellants. In these circumstances their 
Lordships feel some embarrassment in dealing with this part 
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of the case, but they think they ought to give the decision 
which the judge should, in their opinion, have given on the 
case presented to the Court. It is not disputed that the shares 
of all the heirs in Taki’s estate were purchased by Chutterput 
and transferred to his nominee Nathmul Golicha, though some 
of the transfers are not strictly proved. Those purchases were 
of course subject to any liabilities which might have been 
enforced or declared in the suit for the administration of Taki’s 
estate. But Dhunput’s suit, so long as the decree made 
therein stood unreversed, was not one in which the title of 
Taki’s heirs was “directly and specifically in question.” (l) 
And he was not a necessary party and could not properly have 
been made a party to Chutterput’s suit. No issue was stated 
in this suit whether the transfers were or were not liable to be 
set aside at the instance of Dhunput under s. 53 of the Transfer 
of Property Act, and no decree has been made for setting them 
aside. Such an issue could be raised and such a decree could 
be made only in a suit properly constituted for that purpose, 
and this suit was not so constituted either as to parties or 
otherwise. Their Lordships do not express and have not 
formed any opinion whether the transfers or any of them could 
have been avoided in a properly constituted suit. As was said 
by Lord Hobhouse in a somewhat similar case before this 
Board (2): “ There may be defences to such a proceeding, and 
justice cannot be done unless those defences are examined by 
legal methods.” 

Their Lordships, therefore, are of opinion that on this appeal 
they must treat Chutterput as the purchaser and Nathmul 
Golicha as the transferee for value of the entire equity of 
redemption, and hold that the respondents have not made out 
any title to redeem Chutterput’s mortgage notwithstanding the 
subsequent sales in Dhunput’s suit under which they claim. 

With regard to the two items of non-mortgaged property to 
the possession of which the High Court has held the respond¬ 
ents to be entitled, it is not proved that Dhunput took any 
steps effectual to attach those properties in the possession of 

(i) Sees. 52 of the Transfer of (2) Malkariuti v. N arhari , L. R. 

Property Act. 27 hid* A P* 2 * 6 » at p - 226 * 
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the receiver in the administration suit. They are included in 
the purchases made by Churtterput of the shares and interests 
of Taki’s heirs in his estate. Independently, however, of this 
circumstance their Lordships think the title of the appellants 
superior to that of the respondents. The sale purporting to be 
made to Dhunput in his suit of the 1 anna 2 gundahs and 
2A krants share in the jagirs Ramgunge Pipra, &C., was subse¬ 
quent in date to the order of January 12, 1891, authorising th~ 
receiver to sell this property, and the sale purporting to be 
made of the Simraha property was subsequent to the sale of 
this property to Chutterput on July 29, 1891. These dates are 
sufficient to give priority to Chutterput. But their Lordships 
agre~ with the broader proposition stated by Mr. Phillips. 
When the estate of a deceased person is under administration 
by the Court or out of Court, a purchaser from a residuary 
legatee or heir buys subject to any disposition which has b< en 
or may be made of the deceased’s estate in due course of 
administration. In fact, the right of the residuary legatee or 
heir is only to share in the ultimate residue which may remain 
for final distribution after all the liabilities of the estate, 
including the expenses of administration, have been satisfied. 
The judgment debtors in Dhunput’s suit were certain of the 
heirs of Taki, and nothing more could be sold in execution of 
the judgment against them than their shares or what might 
prove to be their shares in the ultimate residue of Taki’s estate. 
On every ground, therefore, their Lordships think that the 
purchaser at the sales made in the administration suit is 
entitled to priority over the purchaser at the execution sales 
purporting to have been made in Dhunput's suit. 


The High Court have, however, held that the 1 anna 2 gun¬ 
dahs and krants share in Ramgunge Pipra was not the 
property of Taki but of Kazim, overruling to this extent the 
finding of the Court below on the seventh issue that all the 

properties in suit belonged to Taki, and Kazim had no interest 
in them. It appears, however, that this share, as well as the 

larger shares in the same estate, was in the possession of the 
receiver, and he gave possession of it to Chutterput. On the 
whole their Lordships think there is not sufficient reason shewn 
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for disturbing the finding on this point of the Subordinate 
Judge. 

Their Lordships will humbly advise His Majesty that the 
decree of the High Court dated February 23, 1899, should be 
reversed, and the decree of the Subordinate Judge of Purnea 
dated December 16, 1895, restored, and that the respondents 
should pay the costs of their appeal to the High Court. The 
respondents will also pay the costs of this appeal. 

Solicitor for appellants : G. C. Farr. 

Solicitors for respondents : T. L. Wilson & Co. 


RAJA RAMPAL SINGH. Defendant ; 

AND 

RAM GHULAM SINGH and Others . . Plaintiffs. 


ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 

OF OUDH. 


Civil Procedure Code , 1882, s. 13 —Res Judicata. 


In a suit against a judgment-debtor (the appellant), his execution 
creditors, and the purchaser at the execution sale for a declaration that 
the plaintiff was entitled absolutely to the estate sold as immediate 
reversioner after the judgment-debtor’s death, and that the sale was 
inoperative against him after that event :— 

Held , that a decree in 1876 obtained by the plaintiff’s father against 
the judgment-debtor and his wife to the effect that he had a vested 
remainder, and could set aside any alienation by the said debtor beyond 
that of his life interest, operated as res judicata in favour of the plaintiff 
within the meaning of s. 13 of the Civil Procedure Code, 


APPEAL from a decree of the Judicial commissioner (Nov. 15, 
1899) reversing a decree of the Subordinate Judge of Suttanpore 
(April 29, 1899). 


The plaintiff Rampershad Singh sought a declaratory decree 
providing that he, as immediate reversioner, was entitled to 
an absolute estate in mouzah Purbara after the death of the 
appellant Raja Ram pal Singh. 


J. C. 

1904 
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MaharaJ 

Bahadur. 


I. c.* 
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July 1 2, 15 i 

Nov. 11. 


* Present : LORD DAVEY, LORD ROBERTSON, and SIR ARTHUR WILSON. 
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The Subordinate Judge dismissed the suit on the merits, 
being of opinion that the appellant had proved an absolute 
title in himself to the property in suit under a deed of gift in 
1859. With regard to the decree of October, 1876, relied upon 
as res judicata in his favour by the plaintiff and narrated in 
their Lordships’ judgment, he held that it did not operate to 
that effect in respect of any matters in question in this suit. 
In appeal his decision was reversed and the plea of res judicata 
upheld. 

C. W. Afathootiy for the appellant, contended that the decree 
of 1876 was not res judicata in favour of the plaintiff. In the 
suit of 1876 the plaintiff’s father Lachman Singh was not suing 
on the same title as the plaintiff in this. The present plaintiff 
was not a party to the former suit, nor does he claim through a 
party thereto, his title being a reversionary title. The issue as 
to the appellant’s absolute title was not substantially raised in 
that suit. The issue there was whether there had been a 
breach of a certain compromise effected in 1871 between the 
parties. The point as to the appellants absolute title was not 
“ directly and substantially in issue” : see Shibcharan Lai v. 
Raghunath. (l) That compromise was not a binding agreement. 
[Sir R. Wilson. That point was not taken. It was 
omitted within the meaning of explanation 2 of s. 13 of the 
Civil Procedure Code.] The issue in that case was as to a 
breach of the compromise—the question of title was not 
treated as the decisive issue ; and the case of Kathama Natchiar 

v. Dorasinga Tever (2), which relates to a reversionary claim, 
was held not to be applicable. 

De Gruyther, for the respondents, contended that the decree 
of 1876 operated as res judicata. It finally determined that 
the appellant had not an absolute title as claimed here but 
only a l.fe interest. That was the substantial issue in the 
former suit, the validity of the compromise of 1871 not being 
disputed. No issue having been raised with regard to that 
compromise, its validity was also res judicata in this suit : see 

(O (1895) Ind. L. R. 17 Allah. 

174. 


169. 


(2) (1875) L. R. 2 Ind. Ap. 
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Kameswar Per shad v. Raj Kumar i Rut tun Koer. (l) Accord¬ 
ingly the rights of the parties to this suit are governed by 
that compromise. On the merits he contended that the com¬ 
promise was effective, and that the appellant did not acquire an 
absolute title under the gift of October, 1859. 

C. W. Arathoon replied. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson. The suit out of which this appeal 
arises relates to lands forming part of the estate Rampur 

Kaithoula, a taluqa governed by the Oudh Estates Act (I. 
of 1869). 

The taluqdar of Rampur Kaithoula was formerly Raja 
Hanwanl Singh, with whom the second summary settlement 
was made, and to whom a taluqdari sanad was granted in 
October, 1859. His name was entered in the first and second 
lists under s. 8 of the Oudh Estates Act. 

Raja Hanwant Singh had two sons, Pertab singh, the elder, 
and Lachman Singh, the younger. P*ertab died before April, 
1859, leaving a widow, Dirgaj Kunwar, and a son, Raja Rampal 

Singh. Lachman, the younger son of Raja Hanwant, survived 
his father. 

On April 2, 1859, Raja Hanwant Singh, after the death of 
his elder son Pertab Singh, executed a deed of gift, registered 
in due course, by which he purported to convey to Pertab’s 
son, Raja Rampal Singh, the whole estate of Rampur 
Kaithoula, with the exception of six villages, which were to 
go to Raja Hanwant Singh’s younger son Lachman. 

Differences afterwards arose between Raja Hanwant Singh 
and his grandson Raja Rampal, and the former brought a suit 
against the latter in 1871, in which Raja Hanwant sought a 
declaration that, notwithstanding the deed of gift of 1859, the 
proprietary right in Rampur Kaithoula and the power to 
dispose of it by will were vested in him. That suit was 
settled by a compromise expressed in a petition of the parties ; 
and on September 7, 1871, a decree was passed accordingly 
which embodied the terms of the compromise. As to those 

(?) (1892) L. R. 19 Ind. Ap. 234, 238, 
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terms it is enough to say that, according to them, various 
portions of the estate were to be held for a series of life estates 
by Raja Hanwant Singh, Raja Ram pal Singh, and the mother 
of the latter, Rani Dirgaj Kunwar, and that after the expira¬ 
tion of those three lives Lachman Singh, the second son of 
Raja Hanwant Singh, was to succeed to the whole taluqa. 
The compromise further contained a clause empowering Raja 
Rampal by will or deed to give lands absolutely amongst his 
widows or children, with a limit of value and subject to other 
restrictions. It should be observed that to these proceedings 
Lachman Singh was not a party. 


In 1873 Raja Rampal Singh executed and registered a deed 
in favour of his wife, Subhao Kunwar, conveying to her certain 
villages forming part of the taluqa Hampur Kaithoula. In 
1876 Raja Hanwant Singh and his son Lachman Singh filed 
a suit in the Court of the Deputy Commissioner of Partabgarh 
against Raja Rampal Singh and his wife, asking for cancella¬ 
tion of the last-mentioned deed, and to displace the possession 
of the second defendant under it. 


That suit was defended on various grounds, amongst which 
it is enough to notice that the then defendants asserted the 
complete validity of the gifts impugned, and explicitly alleged 
that Lachman Singh had no such interest in the property as 
to entitle him to sue. And issues were raised upon these 
points. The Deputy Commissioner by his judgment in that 
suit held, with regard to Lachman Singh, that he was “ a 
certain remainderman, under the terms of the agreement,” that 
he “ or his representatives will certainly inherit the estate 
some time or other,” and that “ if cause of action be found to 
have accrued to plaintifl Raja Hanwant Singh, it will also have 
accrued to Babu Lachman Singh.” And as to Raja Hanwant 
Singh, it was held that the alienation impugned was void as 
against him, on the ground that it was in excess of the power 
reserved to Raja Rampal Singh in the compromise of 1871. 
On the other hand, it was held that Raja Rampal Singh could 
alienate for his own life. The decree that followed declared 
the gift in question to be “null, void, and of no effect whatso¬ 
ever, either as authorizing the Rani’s present possession or as 
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regards the devolution of the villages specified in it after her 
death ” ; while it went on to say that no right had yet accrued 
to plaintiffs to disturb her possession. 

Raja Hanwant Singh died in 1881, Rani Dirgaj Kunwar, the 
mother of Raja Ram pal, in 1882, and Lachman Singh in 1888. 

In 1889 a fresh controversy arose. Messrs. Eyre & Spottis- 
woode, having obtained a decree against Raja Rampal Singh, 
proceeded to execute it by attachment and sale of mouza Pur- 
bara, a village included in the taluqa Rampur Kaithoula, and 
the mouza was sold, without limitation of title, to Basant 
Singh. Thereupon Ram Parshad Singh, the son and heir of 
Lachman Singh, brought the present suit on March 24, 1896 
in the Court the Subordinate Judge of Partabgarh against 
Raja Rampal Singh, Basant Singh, and Messrs. Eyre & Spottis- 
woode. The plaintiff relied upon the settlement under the 
compromise and decree of 1871, and asked for a decree declaring 
that he was entitled, as immediate reversioner, to the absolute 
estate in mouza Purbara after the death of Raja Rampal Singh ; 
and that the sale in execution of that mouza would be inopera¬ 
tive against him after the death of the Raja. The principal 
defendant, Raja Rampal Singh (whom alone it is necessary to 
consider), set up in answer to the suit a case to the effect that 
he had an absolute title by virtue of the deed of gift of 1859, 
and that for various reasons the compromise of 1871 and the 
decree embodying it were not effective to displace that title as 
between him and the plaintiff in this suit. 

At the hearing the plaintiff relied upon the decree of 1876 
as having established, as between the defendant Raja Rampal 
Singh and Lachman Singh (the father and predecessor in title 
of the plaintiff), that the Raja had only a life interest in the 
estate, and that Lachman Singh (and therefore also the plaintiff 
as his heir) had a vested estate in remainder. 

The Subordinate Judge held that the decree of 1876 did not 
operate as res judicata in respect of the matters in question in 
this suit, and, finding in favour of the defendants on other 
points, dismissed the suit. 

On appeal to the Court of the Judicial Commissioner the 
learned judges of that Court differed from the first Court on 
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the question of res judicata, holding that the decision of the 
Court in 1876 was conclusive of the present case. Their 
reasons for so holding are thus stated : “ There can be no 

doubt that plaintifl is claiming under Babu Lachman Singh 
within the meaning of s. 13 of the Code of Civil Procedure. 
Babu Lachman Singh was a party to the litigation of 1876 ; 
the question directly and substantially in issue was whether he 
had a contingent or vested interest under the compromise and 
decree of 1871. The Court substantially held that he had 
a vested remainder, and could therefore sue to set aside an 
alienation” ; and “ the judgment of the Civil Court in 1876 is 
conclusive between the parties to the present suit, and establishes 
the fact that Raja Rampal Singh has a life interest only in 
mouza Purbara with remainder to the plaintiff. It is unneces¬ 
sary to decide whether irrespective of the plea of res judicata 
the plaintiff has established his case. The question involves 
only matters of law.” The learned judges accordingly set aside 
the decree appealed against and made a decree in favour of the 
plaintiff. Against that decision the present appeal has been 
brought by the defendant Raja Rampal Singh, the respondents 
being the representatives of the plaintiff. 


Their Lordships agree with the learned Judicial Commis¬ 
sioners as to the effect of the decree of 1876 ; and they think it 
unnecessary to add anything to the reasons so clearly stated by 
those learned judges. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellant will pay the costs. 


Solicitors for appellant : T. L. Wilson & Co. 
Solicitors for respondent : Watkins & Lemprierc, 
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Mortgagor and Mortgagee—Purchase of Equity to redeem by Nominees of 
Mortgagee-Limitation—Execution Sales Nullities where no Jurisdiction 
to sell—Representative of Mortgagor—Absent Minor Representatives. 
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On the issue whether a suit for redemption was barred by adverse 
possession for more than twelve years by the purchasers at execution sales 
of the equity of redemption :— 

field , that as the evidence shewed that the purchasers were nominees of 
the mortgagees and not independent third parties, their possession was not 
adverse, but was in their character as mortgagees, and that to bar an 
existing right to redeem, a period of sixty years must have elapsed, or a 
release of the equity to redeem proved. 

A Court has no jurisdiction to sell an equity of redemption unless the 
mortgagors are parties'to the decree or the proceedings which lead to it, 
or are properly represented on the record. As regards those mortgagors 
who are not parties thereto, such sales are without jurisdiction, and there¬ 
fore nullities and may be disregarded without any proceedings to set 
them aside. 

Kishen Chunder Ghose v. Mussumat Ashoorun , (1863) Marshall, 647, 
approved. 

Where a mortgage debt is justly due by a deceased mortgagor, the 
Court may in the exercise of judicial .discretion allow his estate to be 
represented in the mortgagee’s suit by one member of his family, especially 
if he be a Hindu de facto manager thereof, or has the assets under his 
control out of which the decree is to be satisfied, and so long as no prejudice 
is shewn to his absent minor representatives. But where A., one of his 
minor heirs, is, without any exercise cf judicial discretion, erroneously 
accepted as his sole representative, and B. is similarly accepted as A.’s 
guardian :— • 

Held , that neither the deceased mortgagor nor A., as regards his 
share in the equity of redemption, is a party to the suit, and the sale as 
regards the whole of the deceased mortgagor’s interest is a nullity, 
especially where the real purchaser Ls also the judgment creditor with 
notice of all the facts. 

Malkarjun v. Narhari , (1900) L. R. 27 Ind. Ap. 216, distinguished. 


Appeal 


from the above Sadar Court (Nov. 13, 1899) setting 


aside a decree of the District Judge of Shikarpur (Nov. 5, 

1898) which dismissed 1 the suit. 

_ . • 

* Present-. Loro Davey, Lord Robertson, and Sir Arthur Wilson. 
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The suit was brought on May 11, 1897, by the respondents 
to redeem all the mortgages which might be held to be proved, 
specifying those of May 15, 1874, and June 4, 1878, which are 
referred to in their Lordships’ judgment, but eventually pro¬ 
ceeding upon those of 1878. The appellants, so far as now 
material, contended—(l.) that they and their co-defendants were 
owners, and not mortgagees, of the land, who derived their 
title from bona fide purchasers for value at auction sales of the 
mortgaged land under decrees obtained by the mortgagees 
in their suits in 1878 and 1879, and that the respondents, 
therefore, were not entitled to redeem ; (2.) that even if the 
sales were not valid, the defendants and their predecessors had 
held adverse possession of the land in suit for more than 
twelve years, and that the suit was therefore barred by the 
law of limitation. 


The first Court dismissed the suit. Shortly stated, its view 
was that the estates of the original mortgagors were fully 
represented in the mortgagees’ suits of 1878 and 1879 and in 
the subsequent proceedings, and that there was no reason for 
supposing that the purchasers at the auction sales bought 
benami on behalf of the mortgagees. Even if the mortgagees 
were the real purchasers through their nominees at those sales, 
they “ held the lands since 1881 under a different title and 
adversely to plaintiffs, whose claim is now time barred.” 


With reference to this issue as to a limitation bar, the Sadar 
Court traced the history of the defendants’ connection with the 
lands, and referred at length to the mortgagees’ suits, 160 of 
1878 and 372 of 1879, which were brought to recover the 
amount of the* mortgage money under the circumstances 
detailed in the judgment of their Lordships. 

With regard to suit 160 of 1878, the judge of the Sadar Court 
observed, with reference to the contention of the plaintiffs that 
“ the whole proceeding was a fraud and a farce, and absolutely 
null and void,” that he did not consider that the decree in the 
suit and the sale following thereon could be treated as absolute 
nullities without having been set aside, or that the very grave 
irregularities and very probable collusion of the unauthorized 
guardian of the minor Amirbaksh bould do more than shew 
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that the claim, which must be deemed well-founded, was 
decreed and realized in a manner indicating that there was an 
intention to take an unfair advantage of the minor. But in 
regard to suit 372 of 1879, the learned judge was ot opinion 
that the only person bound by the award and decree thereon 
was the defendant named Bugro. He then discussed the con¬ 
tention of the defendants in this suit that if the decrees and 
sales were invalid they were protected by adverse possession ot 
over twelve years, which would give them a title under the 
law of limitation even if they were trespassers, which was the 
view adopted by the lower Court. As to this the learned judge 
found as a fact that the purchasers at the sales were palpably 
mere benami purchasers, who had never in any way interfered 
with the possession of the mortgagees. The latter, to all appear¬ 
ance, continued in possession by virtue of their mortgages 
precisely as they had done before, and precisely as they would 
have done if the nominal purchasers had altogether abandoned 
all idea of profiting by their purchases and redeeming the pro¬ 
perty by virtue of their purchase of the equity of redemption. 
As the mortgagees themselves continued in possession they 
could not convert their mortgages before default made, and 
before they were even redeemable, into an out-and-out sale, 
for a very small further sum, admitted in the one case by the 
unauthorized guardian, Alahnawar, of the minor (Amirbaksh) 
on immunity secured for himself, and awarded in the other 
case by a monstrous and absurd and palpably iniquitous decision 
of Kodumal, one of the mortgagees in O. S. 372 of 1879. 

“ The real point in this long and apparently complicated 
case, obscured by details really immaterial, is a very simple 
one, viz., whether a mortgagee can, without bringing a regular 
suit on his mortgage and shewing what remains due after 
account of receipts, and without waiting for the time when 
under the mortgage he can sue for the money on default made, 
and without giving the mortgagor the time which the Courts 
allow for redemption by a suit of a totally different kind, 
deprive the mortgagor of his equity of redemption and obtain 
for himself the full ownership of the property mortgaged so as 
to purchase his own security and convert the mortgage into a 
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sale to himself without a suit on the mortgage ? And a long 
current of decisions say that he cannot do this ; and that if 
he does, he can still be redeemed, on payment of principal, 
interest, and costs.” 

It was further observed by the Court that the case reported 
in 5 Beng. L. R. 450, and the many cases cited in the note at 
p. 460 of the report of that case, fully shewed the grounds on 
which the principle rested, and that the present case appeared 
to afford a very striking illustration of the justification for the 
principle. The mortgage debt had not even become payable 
when the property was sold, and every unfair advantage was 
taken of the debtors, and no account of the profits which the 
debtors alleged would be in their favour was taken. The 
Court, therefore, considered that on these grounds all the 
mortgagors or their assignees were entitled to.redeem on 
payment of whatever might be found due on account taken on 
the mortgages. . . . The plaintiffs in their plaint declared 
their willingness to pay the whole of the mortgage debt, and as 
the ground on which they were entitled to redeem was that 
the mortgagees could not acquire the equity of redemption 
directly or indirectly by purchase at a Court sale, except by a 
suit brought on the mortgage on account taken and time 
especially allowed for redemption, there seemed to be no 
reason why the redemption of the whole of the mortgaged 
property should not be allowed to the plaintiffs, who would, 
however, have to give credit in the account for the amount of 
the debts decreed in favour of the decree-holders in the suits 
respectively numbered 160 of 1878 and 372 of 1879.” 

C. W. Arathoon, for the appellants, contended that the 
execution sales of the equity of redemption effected under the 
decrees in the suits of 1878 and 1879 were effective, and 
the appellants thereby became absolute owners, at all events 
as against the respondents. Accordingly the present suit to 
redeem was not maintainable unless it included a prayer to 
cancel those sales in execution. The suit to redeem was barred 
against independent adverse holders in twelve years, and a suit 
to set aside the sales would have been barred in one year. The 
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errors in procedure in those suits were not of a class which 
vitiated the whole proceedings, rendering the sales nullities, but 
were mere irregularities within the meaning of s. 578 of the Civil 
Procedure Code : see Mussamut Bibi Walt an v. Banke Behari 
Pershad Singh (l) ; Malkarjun v. Narhari . (2) A suit should 
have been brought to set aside the sales under s. 311 of the 
Code, and was now barred by art. 12 of the Limitation Act, 
Sched. II. The titles in the property sold had now passed to 
the purchasers: see Doulat Ram v. Mehr Chartd (3) ; Husetn 
v. Shankargiri Guru (4); Martand v. Dhondo (5); Pandit 
Lakshtnan v. Anpurtia. ( 6 ) The evidence shewed that the 
purchasers at the sales in the suits of 1878 and 1879 were 
bona fide purchasers and in a position to hold adversely to the 
respondents. The respondents’ right to redeem was there¬ 
fore extinguished, as more than twelve years had elapsed 
before action brought. Reference was made to Kamini 
Debi v. Ramlochan Sirkar (7) ; Mahabir Pershad Singh v. 
Macnaghten. ( 8 ) 
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Cohen, K.C., and Ross, for the respondents, contended that 
the evidence shewed that the real purchasers at the sales in 
question were the mortgagees, who were in possession of the 
property sold. The mortgagees themselves, being usufructuary 
mortgagees, and before the mortgage period had expired, 
bought in the equities of redemption benami in the names of 
the so-called purchasers. Their purchases under such circum¬ 
stances cannot make their possession adverse against the mort¬ 
gagors, at least until notice is given of an intention to hold 
adversely. Reference was made to arts. 144 and 148 of 
Sched. II. of Act XV. of 1877. Moreover, it is clear that the 
estates of all the original mortgagors were not fully represented 
in the litigation of 1878 and 1879. Consequently the decrees 
did not bind them, and the sales in execution, so far as regards 
the interests of the unrepresented mortgagors, were mere 
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nullities and could be disregarded. No prayer to set them 
aside was necessary, and accordingly the one-year limitation to 
a suit for that purpose did not apply. Reference was made to 
Kishen Chunder Ghose v. Mussumat Ashoorun (l) and the 
Transfer of Property Act (IV of 1882), s. 99. 

Arathoon replied. 

The judgment of their Lordships was delivered by 

Nov. ii. Lord Davey. The suit in which this appeal has been 
brought was one for the redemption of two mortgages dated 
June 4, 1878, of certain immovable property described as the 
Pir or Chaudhri YVah (canal) with land measuring 3003 jirebs 
(equivalent to 1,516 acres and 23 gundas) situate in the Regis¬ 
tration District Upper Sindh Frontier. The mortgagors were 
Mahomedans, but not all members of one family. They are 
now represented by the respondents. The mortgagees were 
two persons named Tekchand and Kodumal, who are repre¬ 
sented by the appellants. The suit was originally brought in 
the Court of the District Judge at Shikarpur, and was trans¬ 
ferred to the Court of the Assistant Judge. The present appeal 
is from the Sadar Court of the Province of Sindh sitting on 
appeal from the Assistant Judge. 

The facts are somewhat complicated, and it will be necessary 
to state with some precision the tenure of the lands in question 
and the shares in which the several mortgagors were entitled. 
The lands were held under five patas, or leases, granted by 
Government for terms of seven years and renewed from time 
to time. The current patas at the date of the mortgages in 
question were numbered 174, 175, 178, 243, and 244. Fata 
No. 174, dated September 23, 1874, was in the name of Naurez. 
No. 175, of the same date, was in the name of Sanwan. 
No. 178, of the same date, was in the name of Khan Muham¬ 
mad. Nos. 243 and 244, dated respectively July 23, 1875, and 

March 20, 1877, were in the name of Bugro. Although the 
patas were granted by Government to the persons named, the 
wah and lands held with it and comprised in the patas in fact 
belonged to the following proprietors: One moiety belonged 

(i) Marshall, 647. 
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to Nabibaksh and his brother Alibaksh, and the other moiety 
belonged as to one-third (or one-sixth of the entirety) to 
Naurez, and as to two-thirds (or two-sixths of the entirety) 
to Khan Muhammad, Sanwan, and Bugro in equal undivided 

shares. 

Two previous mortgages dated May 15, 1874, had been 
executed by these proprietors. One of these mortgages was 
by Nabibaksh (on behalf of himself and his brother Alibaksh), 
Naurez, Bugro, Sanwan, and Khan Muhammad in favour of 
Tekchand and Kodumal for Rs. 5,600, and the other mortgage 
was by the same mortgagors in favour of Waliram, Kodumal, 
and Tekchand for Rs. 2,000. Waliram was a partner with 
Kodumal and Tekchand. These mortgages, like those of 1878, 
were usufructuary mortgages. 

Before the execution of the mortgages of 1878 Naurez died 
leaving a widow and four children, including a son, Amirbaksh. 
Khan Muhammad died leaving seven children, including a son 
by his first wife named Kadurbaksh, and Sanwan died leaving 
a widow and four children, including a son, Sumar. 


The first mortgage of June 4, 1878, was by Nabibaksh, on 
behalf of himself and Alibaksh only, of one moiety of the 
property for Rs. 4,300, made up of Rs. 2,470—one half of the 
amount stated to be due on the first mortgage of 1874—Rs. 378 
balance due on the second mortgage, Rs. 852 due on settlement 
of accounts, and Rs. 600 due in respect of one-half of the 
assessment and clearance expenses of the last year. It was in 
favour of Kodumal and Tekchand, and was an usufructuary 
mortgage for a term of five years from date, expiring, therefore, 
on June 4, 1883. The points deserving special notice are that 
one-fourth of one-half of the produce was reserved to the 
mortgagor for his maintenance and other expenses connected 
with the wah and land, and the responsibility of cultivation and 
looking after the land rested on the mortgagor in consultation 
with and with the consent of the Showkars. 


On the same June 4, 1878, Kadurbaksh purported to convey 
the share of Khan Muhammad in the property, which he 
described as his share, to Bugro in consideration of Rs. 955 
8 a. 10£., being “ his share ” of the mortgage debts created by 
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J- c - the two mortgages of even date which Bugro agreed to pay, 
1904 hut reserving to himself the land denoted by survey No. 30 in 

Khia- pata ^°* anc * containing eight acres, which he stated was 

RAJMAL his ancestral property. This small piece of land was also 
IMim. excepted from the two mortgages. 

By the second mortgage deed of June 4, 1878, Bugro, 

Sumar, and Amirbaksh purported to mortgage the other 
moiety of the property to Kodumal and Tekchand for Rs. 4,300, 
made up in the same manner as in the first deed, for a like 
term of five years, and subject to the same stipulations as to 
cultivation and so forth. At this date Sumar and Amirbaksh 
were both minors. 


It is apparent on the face of the mortgages of 1878 that as 
between the parties to these deeds the debts created by the 
previous mortgages of 1874 were satisfied, and, in fact, it is 
admitted in the appellants’ written statement of defence, and 
in their case on this appeal, that the mortgages of 1874 were 
extinguished, but apparently only as between the parties. 

Waliram, however, was not a party to the deeds of 1878, 
and on May 1 , 1879, he commenced a suit (No. 372 of 1879) 
against Nabibaksh, Bugro, Sumar, Kadurbaksh, and Amirbaksh, 
described as a “ minor aged about fourteen years, legal repre¬ 
sentative of Naurez, deceased, by his guardian, his uncle 
Alahnawaz,” to recover Rs. 249 10 a. 3 p. for principal and 
interest in respect of his share of the sum due under the 
mortgage to himself and his partners of May 15, 1874. The 


proceedings in this suit were somewhat extraordinary. On 
June 4, 1879, a petition signed by Waliram, Nabibaksh, Bugro, 
and Alahnawaz, described as “ guardian of Amirbaksh,” was 
presented to the Court praying that the points in issue between 
them should be referred for final disposal to the arbitration of 
Kodumal (the partner of Waliram). The petition was not 
signed by Kadurbaksh or Sumar, and appended to it was a 


postscript signed by the same parties praying that the names 
of Sumar and Kadurbaksh might be struck of! from the suit 
On the same day (June 4, 1879) the Subordinate Judge made 
an order for reference accordingly. Shortly afterwards 
Nabibaksh. die deleaving two widows, an infant son, Muhammad 
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Hasan, and a daughter. The names of the widows and son 
were added to the record, and the usual summonses served on 
them to appear. Kodumal made his award that the plaintiff 
Waliram should recover Ks.350 from Bugro, the property of 
Nabibaksh deceased, San wan deceased, Khanan or Khan 
Muhammad deceased, and Naurez deceased, in three instal¬ 
ments with interest, and the judge made an order, dated 
December 20, 1879, to that effect. On February 8, 1881, the 
wah and lands (except the lands comprised in pata No. 174 in 
the name of Naurez) were sold in execution to Darianomal, 
son of Kodumal and gomashta of his firm. It is not now 
disputed that he was benamidar for Kodumal and Tekchand. 
The sale purported to be subject to a mortgage to Kodumal 
for Rs. 5,600, meaning, apparently, the mortgage of May, 1874, 
and ignoring, therefore, the subsequent mortgage of 1878. By 
an inexplicable blunder it appears to have been assumed in 
making the sale that the lands were the property of the 
several persons in whom the patas stood, although the true 
facts as to the proprietorship were mentioned in the application 
for execution and in the memorandum of sale. 


' On April 29, 1878, Kodumal and Tekchand commenced a 
suit (No. 160 of 1878) against “ Naurez, deceased, by his legal 
representative Amirbaksh, by his guardian, his uncle Alah 
Nawaz, ” the last named personally, and one Mubarak, to 
recover a sum stated to be due to them and one Motandas 
(who was also named as defendant) from Naurez, Alah Nawaz, 
and Mubarak on settled account. This suit was compromised 
for a lump sum of Rs.519, and default having been made in 
payment the land comprised in pata No. 174, standing in 
Naurez’s name, on October 11, 1880, purported to be sold in 
execution to one Ubhuromal, who shortly afterwards trans¬ 
ferred it to Darianomal. In this case also it was assumed that 
pata No. 174, standing in the name of Naurez, was his exclusive 
property, although the true state of the title appeared on the 
proceedings in the suit. 


The present suit was commenced on January. 11, 1897. The 
original plaintiffs were Alibaksh, the heirs of Nabibaksh, Naurez, 
Sanwan, Khan Muhammad, and Bugro, and by amendment 
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one Nur Muhammad, who is a purchaser of one-half of their 
interests, was added. The defendants were the sons of Tek- 
chand and Kodumal, both deceased. The first question is 
whether the suit is barred by limitation. This point is put in 
two ways. It is contended that there has been adverse posses¬ 
sion for more than twelve years of the equity of redemption, 
and the title of the appellants who now represent the original 
defendants cannot, therefore, now be disputed. Secondly, it 
is said that the defects in the proceedings in the two suits in 
which the equity of redemption was purported to be sold were 
at most irregularities which might entitle the parties to have 
the execution sales set aside if th^y had come in time, but, no 
proceedings for that purpose having been brought within the 
time allowed by law, the sales are now unimpeachable. The 
f ircunistances relied on as evidence of adverse possession are— 
that since the dates of the execution sales no accounts have 
been demanded by or rendered to the mortgagors or their 
representatives, no payments of subsistence money which they 
were entitled to under the mortgages have been made to them, 
and the parties after the sale ceased to cultivate the land and 
left the village, and renewed patas have been granted to 
nominees of the mortgagees. If the purchasers had been 
independent third parties, and accounts had been rendered 
and payments made by the mortgagees to them instead of to 
the mortgagors, the circumstances relied on would have been 
cogent evidence of adverse possession of the equity of redemp¬ 
tion in favour of such third parties. But their Lordships 
cannot differ from the finding of the appellate judge, that in 
each case the nominal purchasers were the agents only of the 
mortgagees, or the firm of which they were members, who 
were the real purchasers ; and this was not seriously disputed 
by Mr. Arathoon. The firm’ appears to have consisted of 
many branches and contained many partners. Darianomal, 
the purchaser in suit No. 372 of 1879, was (as already men¬ 
tioned) son of Kodumal and gomashta of the firm. In the 
language of the witness Khiarajmal, “ Dariano bought the 
lands for the shop. ” Ubhuromal, the other purchaser, was 
also an employee of some kind of one branch of the firm. As 
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changes took place from time to time in the constitution of 
the firm, the mortgaged property as an asset of the firm was 
credited at an agreed figure in favour of an outgoing or against 
an incoming partner. But there have been no separate 
dealings with the equity of redemption as a distinct subject of 
property. Their Lordships are satisfied that the possession 
has been that of the mortgagees throughout, and the question 
at issue is exclusively one between mortgagor and mortgagee. 
As between them, neither exclusive possession by the mort¬ 
gagee for any length of time short of the statutory period of 
sixty years, nor any acquiescence by the mortgagor not 
amounting to a release of the equity of redemption, will be a 
bar or defence to a suit for redemption if the parties are 
otherwise entitled to redeem. It is almost unnecessary to add 
that a renewal of the patas or the making of a new settlement 
with Government in the names of nominees of the mortgagees 
did not alter the real title to the lands. 

The question, therefore, is whether the equity of redemption 
not only purported to be, but was in fact sold under the decrees. 
Their Lordships agree that the sales cannot be treated as void 
or now be avoided on the grounds of any mere irregularities of 
procedure in obtaining the decrees or in the execution of them. 
But on the other hand the Court had no jurisdiction to sell the 
property of persons who were not parties to the proceedings or 
properly represented on the record. As against such persons 
the decrees and sales purporting to be made would be a nullity 
and might be disregarded without any proceeding to set them 
aside. If authority be desired for these elementary proposi¬ 
tions, it may be found in the judgment of Sir Barnes Peacock 
in Kishen Chunder Ghose v. Mussumat Ashoorun. (l) 

It will be convenient to consider the case of each of the 
mortgagors separately. In doing so it will not be necessary for 
their Lordships to consider whether there is sufficient evidence 
of fraud or chicane on the party of the mortgagees, or whether 
the proceedings in suit No. 372 of 1879 deserved the epithets 
which the appellate judge applies to them. Those proceedings 
were conducted with great irregularity, but the only question 

(i) Marshall, 647. 
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tor consideration is whether the Court had jurisdiction to sell 
the property which purported to be sold. In suit No. 160 of 
1878 it will be remembered that none of the persons interested 
were parlies to the suit except Amirbakh, sued as representative 
of Naurez, deceased. 

Nabibaksh was a defendant to the suit No. 372 of 1879, and 
signed the agreement of reference. On his death very shortly 
afterwards his two widows and his son Muhammad Hasan, aged 
about six years, by his mother, one of the widows, were named 
as his legal representatives on the record. The judge was 
satisfied by evidence that they were served with a summons to 
appear, and that they were prepared to accept the award of the 
arbitrator ; and they were also served with notice of the sale. 
Their Lordships think that Nabibaksh’s estate was sufficiently 
represented for the purpose of the suit although the name of 
his infant daughter was omitted, and that his share of the 
equity of redemption in the property sold in execution of the 
decree in No. 372 of 1879 is therefore bound by the sale, and 
irredeemable. This share was one-fourth, or (say) six twenty- 
fourths. Nabibaksh, however, executed the mortgages of 1878 
on behalf of his brother Alibaksh as well as of himself. Alibaksh 
is still living, and is a plaintiff in the present suit and one of 
the respondents. It must be presumed that Nabibaksh was 
authorized to sign the mortgages for his brother. At any rate, 
Alibaksh by suing for redemption admits it. And possibly it 
might have been held that Nabibaksh’s authority extended to 
representing him in Waliram’s suit. But by no possibility 
could it be considered that he was represented by the widows 
or infant son of his deceased brother. In fact, his interest in 
the property seems to have been ignored altogether. He is not 
mentioned as a debtor in the award, and there is no decree 
against him. The Court, therefore, had no jurisdiction to sell 
his share, amounting to six twenty-fourths. 

The next share to be considered is Naurez’s original 

Amirbaksh was, of course, one of the heirs of Naurez, 

but in no other sense his legal representative. It is not pre¬ 
tended that Alahnawaz was in any legal sense or in fact his 
guardian, or was ever appointed his guardian ad litem. It is, 
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however, contended by the appellants that Naurez's heirs are 
bound by the proceedings in both suits, and that his share of 
the property, whatever it was, was effectually sold in the suit 
No. 160 of 1878, or at any rate that the share of Amirbaksh 
himself passed by the sale. The Indian Courts have properly 
exercised a wide discretion in allowing the estate of a deceased 
debtor to be represented by one member of the family, and in 
refusing to disturb judicial sales on the mere ground that some 
members of the family, who were minors, were not made 
parties to the proceedings, if it appears that there was a debt 
justly due from the deceased, and no prejudice is shewn to ihe 
absent minors. But these are usually cases where the person 
named as defendant is, de facto, manager of a Hindu family 
property, or has the assets out of which the decree is to be 
satisfied under his control. The appellants relied on the judg¬ 
ment of this Board in Malkatjun v. Nathan, (l) In that case 
a judgment had been given against a debtor, who afterwards 
died, and in executing the decree against his estate a person 
was served, as his heir, with notice of the intended sale. 1 he 
person served objected (as it was proved rightly) that he was 
not the heir of the deceased, but the Court overruled the objec¬ 
tion. The purchaser at the sale was a stranger, and not the 
judgment creditor. It was to this state of circumstances that 
Lord Hobhouse’s observations were directed. His Lordship 
said : “ He (the person served) contended that he was not 
the right person, but the Courti having received his protest, 
decided that he was the right person, and so proceeded with 
the execution. In so doing the Court was exercising its juris¬ 
diction. It made a sad mistake it is true, but a Court has 
jurisdiction to decide wrong as well as right. If it decides 
wrong, the wronged party can only take the course prescribed 
for setting matters right, and if that course is not taken the 

f 

decision, however wrong, cannot be disturbed.” Their Lord- 
ships think that these observations do not apply to the case 
now before them. In suits No. 372 of 1879 and No. 160 of 
1878, the judge seems to have accepted without question the 
statement on the record that Amirbaksh was legal representative 

(i) E. R. 27 Ind. Ap. 2i6. 
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of Naurez, and Alahnawaz was his guardian and never applied 
his mind to the matter. Doubtless he would have done so 
if the suits had proceeded in the ordinary course, but in the 
former case the proceedings were cut short by the agree¬ 
ment for reference, and in the [latter case it was in effect a 
consent decree. It was not, therefore, the case of an erroneous 
decision, ruling, or exercise of discretion of the judge in a matter 
in which the Court had jurisdiction. Their Lordships think 
that the estate of Naurez was not represented in law or in fact 
in either of the suits, and the sale of his property was therefore 
without jurisdiction and null and void. Nor can they hold 
that the share of Amirbaksh himself in his father’s estate was 
bound. In the opinion of their Lordships it is not a mere 
question of form, but one of substance. In coming to this 
conclusion their Lordships are quite sensible of the importance 
of upholding the title of persons who buy under a judicial sale ; 
but in the present case the real purchaser was the judgment 
creditor, who must be held to have had notice of all the facts. 

Sumar and Kadurbaksh never signed the agreement for 
reference to Kodumal in suit No. 372 of 1879, and the Court 
was asked to strike their names out of the record. They 
were not, therefore, parties to.any of the subsequent proceed¬ 
ings which were founded exclusively on the agreement, and 
it is immaterial whether their names were actually removed 

from the record or not. San wan’s share ($x£) and Khan 

Muhammad s share (ix -f^), therefore, did not pass by the sale 

in suit No. 372 of 1879, subject to the question of what passed 
by the conveyance from Kadurbaksh to Bugro. ' 

It is admitted that Bugro’s share (in patas 175, 178, 243, 
and 244) is irredeemable, and their Lordships think that this 
includes whatever he took by conveyance from Kadurbaksh. 
By the deed of June 4, 1878, Kadurbaksh purported to convey 
the whole of Khan Muhammad's share, except the land denoted 
by survey No. 30 in pata 178. Whether he did so in fact 
(that is to say) whether he had by some means acquired it from 
his father, or whether he was authorized to sell more than his 
own heritage, is a question which has not been argued before 
their Lordships, and there are no materials upon which they 
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can iorm an opinion. Prima facie his conveyance would pass 
only his own share, but if there be any question upon it the 
point must be decided in the Court below. Except so far as 
Khan Muhammad’s interest vested in Bugro, his estate is not 
bound by either decree. In any case the lands denoted by 
survey No. 30 in pata 178, being excepted from the mortgages, 
are not redeemable in this suit. 


Their Lordships, therefore, substantially agree with the 
appellate judge as to his view of the facts of the case. But 
the judge has made a decree for redemption of the whole 
estate, on the ground that “ the mortgagees could not acquire 
the equity of redemption directly or indirectly by purchase at 
a Court sale except by a suit brought on the mortgage, on 
account taken and time specially allowed for redemption.” 
Their Lordships cannot concur in this view, which they think 
is based on a misapplication of a sound principle of equity. 
Their Lordships throw no doubt on the principle, which has 
been acted on in many cases in India, that a mortgagee cannot, 
by obtaining a money decree for the mortgage debt and taking 
the equity of redemption in execution, relieve himself of his 
obligations as mortgagee, or deprive the mortgagor of his right 
to redeem on accounts taken, and with the other safeguards 
usual in a suit on the, mortgage. But in Waliram’s suit the 
parties agreed that the points in issue in the suit should be 
referred to arbitration, and the case was taken out of the 

hands of the Court. In suit No. 160 of 1878 the debt sued 

for was not the mortgage debt. The creditors were different 
fnd the debtors were different, and the debt does not appear 
v f rom the plaint to have heen secured by a mortgage. In any 

• case the point taken by the appellate judge would not be a 

Cfiuse of nullity for want of jurisdiction, but a case of irregularity 
ifl procedure only. 

The result is that the respondents between them are entitled 
to redeem (l.) the whole of the lands comprised in pata 
No. 174, and (2.) the wah and the lands comprised in the other 


four patas, except the original six-twenty-fourths share thereof 
f Nabibaksh and the original share thereof of Bugro, 

whatever share was conveyed to him by Kadurbaksh by 
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the deed dated June 4, 1878, and except the land denoted by 
survey No. 30 in pata 178. The account of what is due on the 
mortgages to the appellants has already been taken, and the 
judge has rightly added the two sums of Rs. 325 and Rs. 300 
paid by the purchasers on execution of the decrees in the two 
suits No. 160 of 1878 and No. 372 of 1879. But the judge has 
not allowed interest on these sums on the ground that no 
money in fact passed. The debts, however, were discharged in 
whole or in part, and there seems to their Lordships to be no 
reason why interest should not be allowed on these sums also. 

Their Lordships, therefore, will humbly advise His Majesty 
that the decree of the appellate judge, dated March 2, 1900, be 
varied by (l.) a declaration that the plaintiffs or some of them 
are entitled to redeem the above-mentioned shares in the wah 
and lands in suit ; (2) directions to ascertain (in case the 
parties differ as to it) what share in the property in suit passed 
by Kadurbaksh’s conveyance of June 4, 1878, and finally settle 
the shares which are redeemable and irredeemable having 
regard to the foregoing declaration and the result of such 
inquiry (if any), and to apportion the sum of Rs. 7,885 14 a. 6/>. 
mentioned in the said decree, with interest thereon (including 
the two sums of Rs. 325 and Rs. 300) at 9 per cent, per annum 
from March 2, 1900, and the amount of surplus of profits and 
mesne profits when ascertained in the shares in which the 
property in suit is ascertained to be redeemable and irredeem¬ 
able, and for otherwise carrying into effect the foregoing 
declaration, and that quoad ultra the said decree be affirmed 

and the suit be remitted to the Sadar Court of Sindh to 
proceed accordingly. 

No costs were given of the appeal to the Sadar Court, and 
there will be no costs of this appeal. 

Solicitors for appellants : T. L. Wilson & Co. 

Solicitors for respondents : Barrow, Rogers & Nevill. 
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BOMBAY-BURMAH TRADING COR- > . 

PORATION, LIMITED ...... j Appellants ; 


AND 


DORABJI CURSETJI SHROFF . . . 


Respondent. 


j. c . 1 


1904 


Nov. 17, 18 j 
Dec, 19. 


ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

of Companies Shareholder only to be Proxy—Nomination of unqualified 
Proxy—Disqualification removed before Proxy is used. 


Where one of a company’s articles of association provided that “no 
person shall be appointed or ... . have authority to act as a proxy who 
is not a shareholder of the company — 

Held , that on its true construction it is no objection to a proxy duly 
lodged that an unqualified person is named therein, provided that the 
qualification exists when the proxy is lodged and continues when it 
is used : 

fields further, that as the articles did not require the shareholder using 
the proxy to be literally 41 named 11 therein, the proxy could not be 
objected to if he were sufficiently described for all business purposes, as 
for instance a member for the time being of a specified firm. 


APPEAL from an order of the High Court (Oct. 17, 1902) 
dismissing a petition presented under the Indian Companies 
(Memorandum of Association) Act, 1895, by the appellants for 


the confirmation by the Court of certain alterations of the 
company’s objects. 


Those alterations were proposed to be effected by a special 
resolution purporting to have been passed and confirmed at 
meetings of the appellant company held on May 29 and 
June 19, 1902. 


The High Court found that by reason of the invalidity of 
certain proxies given under the circumstances stated in their 
Lordships’ judgment the special resolution was never validly 
passed. The respondent had objected to their validity. In 
tjie High Court argument was confined to two lots of 
124 and 192 votes given to Macaulay, the chairman of the 

* Present : Lord Macnaghten, Lord Lindley, Sir Andrew Scoble, and 
Arthur Wilson. _ 
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meeting, as proxy for absent shareholders. The Indian 
Companies Act, s. 77, which is for all material purposes a 
re-enactment of s. 51 of the Imperial Companies Act, 1862, 
requires a special resolution to be passed by a three-fourths 
majority of members present in person or by proxy; which in 
this instance was not secured if the votes in question were 
invalid. 

Haldane , K.C., Levett, K-C., and Armitstead, for the appel¬ 
lants, contended that the votes were valid. They referred to 
various articles of association, including art. 65, which provides 
that no person can act as a proxy who is not a shareholder; 
art. 64, which gives a prescribed form of proxy ; art. 66, which 
assumes that he is named therein. They contended that 
the proxy in dispute was valid, because Macaulay was duly 
nominated as proxy by the power of attorney in 1881 and was 
qualified as a shareholder at the time he acted under it by 
voting. Art. 64 was only permissive and not directory as to 
the form of the instrument. There is no article which prohibits 
the appointment of a person to be ascertained at a future time, 
provided that when he acts he is qualified. Macaulay was 
sufficiently designated as a partner’for the time being of a 
specified firm ; in fact, the chairman of the company is by 
art. 71 directed to be a partner for the time being of the same 
firm. It was the settled practice of the company to treat 
powers of attorney so drawn as valid instruments of proxies. 

Cohen, K.C ., Jardine, K.C ., and Clauson, for the respondent, 
contended that the proxy was invalid. Macaulay at the date 
of his appointment—that is, at the date of granting the power 
of attorney—was not qualified as a shareholder. He was not 
named in the power, as at least contemplated if not provided 
by arts. 64 and 66.’ 

Haldane, K.C., replied. 

The judgment of their Lordships was delivered by 

Lord LiNDley. The question raised by this appeal is 
whether an objection taken to a proxy used at a meeting of 
the shareholders of the above-named company can be sustained. 
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The company was incorporated in 1863 under the Indian 
Companies Act (XIX. of 1857), and in 1895 it was duly registered 
under the Indian Companies Act, 1882. Tt was formed to 
carry on trade in timber and petroleum in Burmah, Siam, and 
other places in the East, and by the company’s memorandum 
of association and by its articles it was in substance provided 
that the business of the company should he carried on by the 
firm of Wallace & Co., merchants, of Bombay, “ of whatever 
member or members that firm may for the time being consist,” 
or, if they declined to act, by other managers to be appointed 
by the company. 
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As a matter of fact the company was formed to lake over a 
branch of the business of Wallace & Co., and this firm were 
the secretaries, treasurers, and managers of the company. 
There never were any others. 


By the company’s articles of association voting by proxy 
was allowed. The articles relating to such voting and to the 
chairman of the company were as follows :— 

“LXII. Votes may be given either personally or by proxy. 

“LXIII. The instrument appointing a proxy shall be in 
writing under the hand of the appointor, or if such appointor 
is a corporation, under their common seal, and shall be 
attested by one or more witness or witnesses. 

LXIV. Every instrument appointing a proxy may be in 
the following form or as nearly therein as may be :— 


Bombay-Burmah Trading Corporation, Limited. 

• L * °f » in'-, being a shareholder in the 

Bombay-Burmah Trading Corporation, Limited, and entitled 

to ■ vote (or —- votes), hereby appoint-, of 

--—» as my proxy to vote for me and oh my behalf at the 

ordinary or extraordinary (as the case may be) general meeting 

of the company, to be held on the-day of-, and at 

any adjournment thereof (or at any meeting of the company 

that may be held in the year-), (or and at all other 

general meetings of the said company until I shall revoke this 

authority). As witness my hand this-day of--. 

Signed by the said —*— t — in the presence of--. 
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“LXV. No person shall be appointed or have authority to 
act as a proxy who is not a shareholder in the company. 

‘ LXVI. No person shall he allowed to vote or act as a 
proxy at any meeting unless the instrument appointing him 
shall have been deposited at the registered office of the com¬ 
pany not less than forty-eight hours before the time for holding 
the meeting at which the person named in such instrument 
proposes to vote. 

LXVII. Lnless the instrument appointing the proxy shall 
otherwise indicate, the proxy thereby appointed shall be 
deemed to be a continuing proxy, and shall be entitled to act 
as such until his appointment shall he revoked by instrument 

in writing, deposited at the registered office of the company.” 

* * * * 

LXXI. The senior or only resident partner or representa¬ 
tive for the time being of the firm, house, or copartnership of 
Messrs. Wallace and Company at Bombay shall, at his option, 
be and continue the chairman of • the company and of the 
board of directors, notwithstanding any clause or regulation of 
the company or in these presents to the contrary.” 

In May and June, 1902, a special resolution was passed to 
alter the memorandum of association with a view to extend the 
business of the company, and in July, 1902, the company pre¬ 
sented a petition to obtain the sanction of the Court to the 
alteration. The petition was opposed on the ground (amongst 
others) that the special resolution was not duly passed, and 
the Court being of this opinion dismissed the petition without 
giving any decision on the merits. 

The objection taken was that certain proxies held by the 

chairman and used by him at the meetings at which the 

special resolution was passed were not in proper form and were 

invalid. They were not in the form given in art. 64, but they 

were in a form which had been in use for many years without 
objection. 

Several proxies were objected to. It will be sufficient to 
refer to one which may be taken as a type of all. 

The proxy objected to was dated October 14, 1881, and was 
duly executed by a lady of the Wallace family and properly 
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attested. It was not a mere proxy, hut a long document, and, 
in fact, a power of attorney not only to vote at meetings, but to 
act generally for the shareholder signing it in all matters con¬ 
nected, with the company and any other company taking over 
its business. The authority extended to buying and selling 
shares and receiving dividends. The following extract contains 
the description of the persons authorized to act - 

“ Know all men by these presents that I-of-— 

do hereby nominate, constitute, and appoint Lewis Alex 
Wallace, Alexander Falconer Wallace, John Annan Bryc?, 
Henry Adair Richardson, and Michael Russell Wyer, and all 
persons who at any time during the continuance of this power 
of attorney may be partners in the firm of Wallace and Com¬ 
pany, of Bombay, howsoever that firm may be at any time 
constituted, and Frederick Liddell Steel, and William Robert 
Macdonell, assistants in the said firm, and in the absence from 
Bombay of all the said persons then the persons or person for 
the time holding the procuration of the said firm and managing 
the said business jointly and each of them severally to be my 
attorneys or attorney for me and on my behalf to represent me 
in all my relations as they now exist or as they may at any 
time during the continuance of this power of attorney exist 
with the Bombay-Burmah Trading Corporation, Limited . . . . 
and to be my proxy to vote for me and on my behalf at any 
meeting or meetings of the said existing Corporation . . . . 
during the continuance of this power and in respect of all 
shares which I may at. any time hold alone or jointly with 
others in the said corporation.” 

The proxy was used by Mr. Macaulay, who was in the chair. 
He was then a managing partner of the firm of Wallace & Co., 
and was a shareholder in the corporation. But he was neither 
a member of the firm nor a shareholder in the corporation 
when the proxy was signed. Before the meetings his name 
was entered as usual in a register of proxies kept by the 

corporation as the person who would use the proxies at those 
meetings. 

The objections taken to the proxy are (1.) that Mr. Macaulay 

is not named in it; (2.) that when it was signed he was neither 

8 


J. C. 

« 9°4 


Bombay- 

Burmah 

TRADINli 

CORPORA¬ 

TION 

v. 

D0RABJ1 

CURSETJI 

Shroff. 


44 


J. C. 

1904 


Bombay- 

Burmah 

Trading 

Corpora¬ 

tion 

V. 

DORABJI 

CURSETJI 

Shroff. 


INDIAN APPEALS. [L. R. 

a partner in the firm of Wallace & Co. nor a shareholder in 
the corporation. 

The form given in the articles and the word “ named ” in 
art. 66 are relied upon as shewing that the person using the 
proxy must be named in it. No doubt it is convenient that 
this should be done. Art. 64, which gives the form, is, 
however, distinctly permissive only ; and art. 66 is addressed, 
not to the form of the proxy, but to its deposit in the office in 
time to make inquiries, if necessary. If in this case the officers 
of the corporation or any shareholder had objected that the 
proxy was so framed that the person intended to use it could 
not be ascertained, and if this were true, their Lordships are 
not prepared to say that the proxy might not have been 
rejected. But no such difficulty in fact existed, nor did any 
one say it did. I he connection between the firm of Wallace 
& Co. and the corporation was such that the officers of the 
corporation knew perfectly well that Mr. Macaulay was quali¬ 
fied to act and that he was going to act ; and any shareholder 
applying for information could have obtained it at the office 
without any difficulty. Mr. Macaulay’s name was entered in 
the office register of proxies as the person who would use the 
proxy. Although not named in it, in the strict literal sense of 
the word named,” he was sufficiently described in the proxy 
for all business purposes, and in their Lordships’ opinion the 
articles require nothing more. 

The next objection is, in their Lordships’ opinion, equally 

untenable. It is founded on art. 65. But to construe this 

article as requiring the person appointed to be a shareholder 

when the proxy is signed is to put too narrow a construction 

on the words. If an unqualified person is named in the proxy 

the nomination is not an appointment in any effective sense ; 

his nomination does not become an appointment until he 

is qualified. In order to act something more is required 

—he must - be qualified, not only when appointed, but when 
he acts. 

Arts. 65, 66, and 67 only require that the appointment shall 
be complete and be in the office forty-eight hours before the 
meeting at which it is to be used, and that the qualification 


VOL. XXXll.J 


INDIAN APPEALS. 


45 


shall continue when the proxy is used. Their Lordships are 
of opinion that art. 65 was complied with in this case. 

Their Lordships, therefore, will humbly advise His Majesty 
to allow this appeal, and to discharge the order appealed from, 
and to remit the petition on which the order was made to the 
High Court of Judicature at Bombay, in order that the petition 
may be heard on the merits, and that the costs of it may be 
dealt with by that Court. The costs of this appeal and of 
the motion made on February 4, 1904, must be borne by the 
respondent. 

Solicitors for appellants : Budd , Johnson & Jecks. 

Solicitors for respondent : Payne & Lattey. 
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Defendants. 


ON APPEAL FROM THE GOVERNOR OF FORT ST. GEORGE AT 

MADRAS IN COUNCIL. 

Procedure—Court of Governor's Agent at Vizagapatam—Erroneous Rejection of 
Plaint—Former Suit dismissed by Court without Jurisdietion. 

In 1893 the District Court of Vizagapatam dismissed the appellant’s 
resumption suit, which had been properly filed in the Court of the 
Governor’s- Agent and had been afterwards transferred to the District 
Court by a consent order of the High Court. 

In 1900 the High Court decided that its consent order of transfer was 
made without jurisdiction :— 

Held , that the Court of the Governor’s Agent was in error in rejecting 
a fresh plaint by the appellant on the same cause of action. His right to 
sue was not barred as res judicata, or otherwise, the proceedings in the 
District Court having been without jurisdiction. 

Appeal by special leave from an order of the Governor of 
Madras in Council (May 2, 1902) affirming an order of the 

•Present i The LORD CHANCELLOR, LORD MACNAGHTEN, LORD LINDLEY, 
Sir Andrew Scoble, and Sir Arthur Wilson. 
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J- c - Court of the Governor’s Agent at Vizagapatam (Dec. 8 , 1900) 
1904 rejecting the appellant’s plaint. 

Maharajah The appellant is the zemindar of Jeypore, which is situated 
v. ° RE w, 4hin what is called the agency tract’" of the district of 
Gunapukam Vizagapatam, and the zemindari is a scheduled district under 
bandhu the Scheduled Districts Act, 1874 (being Act XIV. of 1874 of 
Pa tnai ck. the Governor-General’s Council). Before the passing ‘of (He 

Indian Act (XXIV. of 1839), intituled “An Act for the Adminis¬ 
tration of Justice and Collection of Revenue in certain parts of 
the district of Ganjam and Vizagapatam,” the ordinary regu* 
Iations for the administration of civil and criminal justice 
prevailed in the agency tract. Sect. 2 of that Act enacted 
that from and after the said 1st day of December, 1839, the 
operation of the rules for the administration of civil and 
criminal justice, as well as those for the collection of the 
revenue, shall cease to have eflect, except as hereinafter men¬ 
tioned, within the undermentioned tracts of country at present 
included in the districts of Ganjam and Vizagapatam.” By 
s. 3 of the Act it was enacted “that the administration of 
civil and criminal justice (including the superintendence of the 
police), and the collection and superintendence of the revenues 
of every description, within the tracts of country specified in 
the foregoing section, which are now included in the district 
of Ganjam, shall be vested in the Collector of Ganjam, and 
those which are now included in the district of Vizagapatam 
in the Collector of Vizagapatam, and shall be exercised by them 
respectively as agents to the Governor of Fort St. George.” 
And s. 4 enacted “that it shall be competent to the Governor in 
Council of Fort St. George by an Order in Council to prescribe 
such rules as he may deem proper for the guidance of such 
agents, and of all the officers subordinate to their control and 
authority, and to determine to what extent the decision of the 
agents in civil suits shall be final, and in what suits an appeal 
shall lie to the Sadr Adalat, and to define the authority to be 
exercised by the agents in criminal trials, and what cases he 
shall submit to the decision of the Fouzdary Adalat.” In 
pursuance of the authority thus vested in him, the Governor 
of Madras from time to time framed rules, of which Rule X., 


VOL. XXXII.] 


INDIAN APPEALS. 


47 


clause 2, is as follows : Suits exceeding Rs. 5,000 in value J- C. 

shall be instituted in the Court of the Agent, who may, , y04 

however, when he thinks proper, refer anv such suit for the . „ 

decision of the Divisional Assistant.” Rule XII. lays down of Jkypore 
the procedure to be adopted on the trial of civil suits, which gunapukam 
is substantially the same as that provided by the Civil Pro- Deena- 

p BAN DHU 

cedure Code then in force. Rules XX. and XXI. provide Patnaick. 
for appeals against original decrees in certain cases. And — “ 

Rule XXII. was as follows : “ From decrees of the agent in 

suits wherein the landed possession of a zemindar, bissoye, or 
other feudal hill chief may have formed the subject of litiga¬ 
tion, an appeal will lie to the Governor in Council alone, who 
may refer any such appeal for the decision of the Sadar Court, 
provided that the decree of the latter Court shall not be carried 
into execution without the permission of the Governor in 
Council.” 


In July, 1892, a suit (No. 1 of 1892) was instituted on behalf 
of the appellant, then a minor, in the Court of the Agent to 
the Governor in Vizagapatam, for the purpose of resuming 
possession of three Jerayathi villages called Lakshmi Puram, 
Biridi, and China Biridi, situate in Gunupur Thana, included 
in the zemindari assets of the appellant’s zemindari 'of Jeypore, 
on the allegation that they had been given to the then defend¬ 
ants’ ancestors by the appellant’s ancestors, assessed with an 
annual kattubadi of Rs. 13 for rendering services as mazum- 
dars in the Thana Office of Gunupur, and in order that they 
might enjoy the revenues of the villages in lieu of cash salaries, 
and that the then defendants had discontinued and refused to 
perform the said services. The defendants applied to the High 
Court at Madras to transfer the case from the Court of the 
Governor’s Agent to some other Court ; and, both parties 
consenting, the transfer was ordered under s. 15 of the Act 
24 & 25 Viet. c. 104, to the file of the District Court of 
Vizagapatam. 

The District Court dismissed the suit on December 1, 1893, 
and no further steps were taken therein. 

In 1897 the appellant, after attaining his majority, brought 
similar suits in the Court of the Governor’s Agent in respect 
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of other property within the ambit of his zemindari, and 
obtained decrees in his favour which were affirmed by a 
division bench of the High Court. On appeal from the 
division bench under s. 15 of the letters patent, the High 
Court decided on March 20, 1900, that it had no jurisdiction 
to transfer a suit from the Court of the Governor’s Agent to 
the District Court, that consent of parties made no difference, 
and that the agency rule No. XXII. was a valid one : see 
Maharajah of Jeypore v. Papayyamma . (l) 

Shortly afterwards the appellant made an unsuccessful 
attempt to get the District Court to review its decree of 
December 1, 1893, and then presented his plaint in the present 
suit to the Court of the Governor’s Agent, contending that the 
decree of December 1, 1893, was made by a Court without 
jurisdiction, and therefore did not amount to res judicata, and 
that he was entitled to have his claim of resumption tried on 
its merits in a Court competent to decide it. The Court 
referred the appellant to the High Court to rescind its own 
order of transfer, considering that itself had no authority to 
ignore it. Whether the District Court was competent or not, 
the High Court had held that it was. It rejected the plaint. 
The Governor in Council on appeal affirmed this order without 
hearing the appellant. Its Chief • Secretary issued an order 
(No. 637) rejecting the appeal, and afterwards an order (No. 851) 
informing the vakil that the Government would neither recon¬ 
sider its order nor furnish reasons therefor. Finally, on a 
suggestion made by the Judicial Committee, and under the 
direction of the Secretary of State for India, the Governor in 
Council heard the appellant’s vakil in support of the appeal, 
and by an “Order No. 753a, Judicial, dated May 2, 1902,” 
again rejected it. After setting out the facts and the argu¬ 
ments submitted by the appellant’s vakil, the order proceeded 
as follows :— 

“ The allegation of gross negligence on the part of the 
guardian can, in the circumstances of the case, carry little 
weight, seeing that for five years after the Maharajah came 
into charge of his estate no attempt was made on the ground 

(D (1900) Ind. L. R. 23 Madr. 329. ’ 
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of this negligence to obtain a rehearing of the case. With 
this exception, the arguments now put forward on behalf of 
the appellant are purely legal in character; in putting them 
forward the Maharajah relies on the view that the discre¬ 
tion which the Governor in Council exercises under s. 4 of 
Act XXIV. of 1839 is a judicial discretion—that is to say, that 
the present appeal should be treated in the same manner, and 
decided upon the same principles, as if it were heard in an 
ordinary Court of justice. 

“ The Governor in Council is, however, unable to accept 
this view as to the manner of disposal of appeals from the 
Agency Courts. It is competent for the Governor in Council, 
under s. 4 of Act XXIV. of 1839, to prescribe rules for the 
guidance of his agents and of their subordinates, and these 
rules have been prescribed. When under Rule XXI. an appeal 
to the Sadr or High Court is open, that Court deals with it in 
the same manner as with appeals from other Courts subordinate 
to it, and it would, no doubt, similarly deal .vith appeals 
transferred to it by the Governor in Council under Rule XXII. 
But so far as the Governor in Council retains appellate juris¬ 
diction there is nothing to shew that he is in any way fettered 
in the discharge thereof ; the whole scope and purpose of the 
legislation governing the scheduled districts is to declare them 
as not included in or as removed from the operation of the 
general Acts and Regulations and the jurisdiction of the ordi¬ 
nary Courts of Judicature, and to place control in all matters 
in the hands of the executive authorities, subject to the pro¬ 
visions of 33 & 34 Viet. c. 3. The obvious conclusion, therefore, 
is that in respect of the class of cases of which the present is 
one, the Governor in Council shall apply to each the principles 
of equitable jurisprudence, and these only so far as political 
expediency permits. In these wild tracts the absolute rights 
of the individual—as evolved by civilized communities—are of 
small consequence compared with the maintenance of the 
peace and order that make for social progress. 

“ The question then is, Is it equitable or expedient that the 
decision of the District Judge in 1893, passed after a thorough 

trial of the case, should by reason of a legal defect imported 
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1904 now be permitted to come again before the Courts ? The 

Maharajah Governor in Council is clearly of opinion that to the unsophisti- 
ok Jrypore cated minds of the uncivilized tribes of the Vizagapatam 
Gunapuram Agency the idea that a cause, tried and determined so long 
Deena- ago, could or should now be reopened at the instance of the 
Patnaick. Maharajah of Jeypore would be regarded as a gross infraction 

of the natural justice which they do understand, and as 
truckling to the authority and resources which the Maharajah 
possesses. The result of compliance with the appellant’s 
request would be to diminish the confidence of these hill triles 
in the power and desire of Government to protect them and to 
do justice, and thus to create a policital danger which there is 
absolutely no reason to incur.” 

\V. C. Bonnet'jee and K. IV. Bonner jee, for the appellant, 
contended that this order was wrong and should be set aside, 
and the case remitted to the Court of the Governor’s Agent to 
admit and register the plaint as of the date when the same 
was presented him. It was contended that the view which the 
Governor in Council had taken of Act XXIV. of 1839 and of 
the rules made thereunder was erroneous. He was bound in 
hearing appeals to act on judicial and legal principles and not 
arbitrarily, and was not entitled to base his decision on grounds 
of political expediency as stated in his order. His discretion 
where it exists must be ex-ercised according to judicial prin¬ 
ciples. The former suit was coram non judice, and therefore 
the decree of December 1, 1893, was a nullity, and was decided 
so to be on March 20, 1900, and the present plaint could not 
be reject d under s. 54, clause (c), of the Civil Procedure Code 
as barred by any positive rule of law ; and see Act XV. of 
1877, s. 14. Reference was made to 3 & 4 Will. 4, c. 41, s. 3, 
and Saftord and Wheeler’s Privy Council Practice, pp. 32, 769, 
Reg. v. Bertrand (l), and Pakala Balakristnama Patrulu v. 
Sree Naraina Mardaraz Devu. (2) 

The respondents did not appear. 

(1) (1867) .L- K. 1 P. C- 520. (2) (1864) 10 Moore’s Ind. Ap. Ca. 60. 
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Dec. 19. The judgment of their Lordships was delivered by 

The Lord Chancellor. This is an appeal by the Maha¬ 
rajah of Jeypore against the decision of the Governor of Madras 
in Council rejecting the claim of the Maharajah to have his suit 
determined under circumstances that may be shortly stated. 

In the year 1892 a suit was instituted in the Court of the 
Agent to the Governor at Vizagapatam on behalf of the 
Maharajah, then a minor, for the purpose of establishing his 
right to resume possession of certain villages. On March 23» 
1893, the defendants applied to the High Court of Madras for 
an order that the said suit should be removed from th° Court 
of the Agent and transferred to some other Court, and, no 
opposition being made to such application by the parties who 
represented the plaintiff, an order was made transferring the 
suit to the District Court of Vizagapatam. The suit then 
became original suit No. 4 of 1893 on the file of that Court, 
and on December 1, 1893, the said Court gave judgment 

dismissing the suit, on the ground that no sufficient evidence 
had been given to estal Iish the plaintiffs case, and that judg. 
ment was not appealed from. On March 29, 1900, the High 
Court of Madras decided that it had no jurisdiction to order 
the transfer of a suit from the Court of the Governor’s Agent 
to the District Court of Vizagapatam, and that the consent of 
the parties to the transfer could not cure that defect of 
jurisdiction. On Octob-r 27, 1900, the Maharajah presented 
his plaint to the Court of the Governor’s Agent against the 
present respondents for the same cause of action as was alleged 
in the former suit, stating the grounds on which he contended 
that the District Judge had no jurisdiction to decide the suit, 
and that the decision itself was a nullity. The plaint was 
rejected on December 8, 19C0, apparently on the ground that 
the decision upon the former suit precluded any further 
proceeding upon the same cause of action. From this an 
appeal was presented to the Governor in Council, who rejected 
the appeal on the ground that it would be inexpedient, and 
would set a bad example and encourage a multitude of suits 
r lor the same cause of action. 

Their Lordships are of opinion that the former decision of a 
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J.C. Court adjudged by the High Court to be without jurisdiction 

1904 cannot be treated as res judicata against the claim of the 

J“" H Maharajah to have his rights decided by a Court of competent 
of Jeypore jurisdiction, and that the decision of the Governor in Council, 
Guna*puram affirming the decision of the District Court, cannot be supported. 

Deena- The legal right to bring a suit, and to have it determined by 
Patnaick. the proper Court created for the purpose of determining such 

suits, cannot be barred upon the considerations of policy or 
expediency which are urged by the judgment under appeal. 

Their Lordships have already humbly reported to His Majesty 
as their opinion that the appeal ought to be allowed and 
consequential directions given, but their Lordships reserved 
their reasons, and also the question of the costs, as to which 
the parties were to be at liberty to apply to their Lordships 
for directions. 

Mr. Bonnerjee, who appears for the appellant, now asks 
their Lordships to direct that the costs both here and below 
be costs in the cause, and their Lordships direct accordingly. 

In the meantime the money deposited by the appellant in 
the Privy Council Office as security for costs should be repaid 

to him. 

Solicitors for appellant : Lawford , Waterhouse & Waterford. 
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ON APPEAL FROM THE HIGH COURT AT MADRAS. 


ANT. 


Wo<>.. 15. 16, 
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Zemindar y of Parlakimidi — Confiscation—Reg rant—Except ion of Mali aits 

from Re grant — Construction — Estoppel. 


Feb. 8. 


In a suit by the Rajah of Parlakimidi to establish his title against the 
Government to certain maliahs or districts forming part of the Parlakimidi 
Agency, for purposes of jurisdiction, but lying within the ambit of the 
plaintiff’s zemindari, it appeared that in r8oo the zemindari including 
the maliahs was confiscated by the Government, that previous thereto the 
maliahs had been held by bisoyees or local chiefs appointed by the 
zemindar on service tenures and payment of kattubadi or quit-rent, that 
in 1803 the.Government by sanad had regranted the zemindari to the 
plaintiff’s ancestor, excepting therefrom and from the assessment thereby 
prescribed “ lands held by the bisoyees,” “the possessions of the bisoyees,” 
and “all lands and russums or fees theretofore appropriated to the support 
of police establishments” 


Held, that by the true construction of this exception it was not limited 

to such lands as were uuder actual occupation and cultivation by the 

bisoyees, but included the whole of the maliahs in suit as being under 
their control. 


In 1823 a Government resolution directed that the bisoyees should be 
transferred from the Collector to the zemindar and be required to pay 
their quit-rents through him ; — 

field, that the zemindar did not thereunder regain proprietary right in 
the maliahs, or become liable for the quit-rent, but only to account for 
such rents as he succeeded in collecting from them. 

In 1835 the zemindar assumed liability for these quit-rents, the con¬ 
sideration therefor being expressly stated to be the grant of certain 
villages outside the maliahs 

Held, that this excluded the inference that proprietary right was thereby 
also comprised in the maliahs. 

Both Courts having found against a title to the maliahs having been 
acquired by sixty years’ adverse possession :— 

Held, that an estate therein by estoppel could not be established by 
shewing acquiescence by the Government in the Court of Wards, whilst 


* Present '. Lord Macnaghten, Lord lindley, Sir Andrew 
pod Sir Arthur Wilson. 


SCOBLE, 
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acting for disqualified zemindars, taking possession of the maliahs under 
the mistaken impression that they belonged to the zemindari, and 
encouraging such an expenditure of zemindari funds thereon as seemed 
good in the public interests. 

ApPEAL from a decree of the High Court (October 9, 1900) 
reversing a decree of the Agent to the Governor of Madras at 
Ganjam (July 5, 1898). 

The question decided was whether under all the circum¬ 
stances stated in the judgment of their Lordships the title to 
certain hill tracts or districts known as “ maliahs ” now vests 
in the Government of India or in the app°llant as zemindar 
or Rajah of Parlakimidi, within the ambit of whose zemindari 
they are situated. 

Constant complaints having been made of the destruction of 
forests, the Board of Revenue, on August 10, 1891, reported 
the matter to Government, expressing the opinion that the 
bisoyees were not the owners of the forests, and that the title 
vested in Government except where transferred to a zemindar* 
On November 3, 1891, a Government resolution was passed to 
the effect that the forests in the Kimidi Zemindari were also 
the property of the State. On February 8, 1893, representa¬ 
tions were made on behalf of the zemindar claiming the forests 
or compensation. The Government by order dated July 21, 
1893, refused to recognise his title or to award him any com¬ 
pensation, and followed up this order by ejecting him from the 
forests of which he held possession. In consequence the 
appellant filed his plaint, which recited the grant of the sanad 
in 1803, after previous confiscation, to his ancestor, and the 
uninterrupted possession of the plaintiff. Title to the lands in 
dispute was claimed, firstly by express grant, secondly by 
implied grant, and thirdly by prescription. In the alternative 
a right in the nature of an easement or profit a prendre was 
claimed. The reliefs sought were a declaration of the plain¬ 
tiff’s title, delivery of possession of the lands in suit, and an 
injunction to restrain any interference by the defendant. 

On behalf of the Secretary of State for India in Council 
a written statement in defence was filed. The main pleas 
raised were : ( 1 .) That the sanad granted in 1803 did not 


i 
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include the maliahs or hill tracts in suit ; (if.) That there J- C. 

had been no implied grant of the same; and (ill.) That , 905 

the plaintiff has not acquired title thereto by prescription or 
otherwise. Parla- 

KIM1DI 

The questions involved were : 1. Whether the zemindar „ v - 

secreta rv 

was the owner of the lands in suit prior to confiscation ? of 


2. Whether subsequent to confiscation they were restored to 
the zemindar ? 3. Whether the zemindar has acquired a title council. 

by prescription ? 4. Whether the defendant is estopped from 

disputing the plaintiff’s title ? The Governor’s Agent at Ganjam 
decided that the Crown had a title to all forest and waste lands 
not forming part of recognised estates, that if there had been no 
forfeiture the maliahs and forests in dispute would have been 
included in the sanad granted to the zemindar, and that it was 
only under the permanent settlement that zemindars were con¬ 
stituted owners of their estates including forest and waste 
lands in full proprietary right. He was of opinion that the 
terms in the proclamation “ lands held by the bisoyees ” and 
"possessions of the bisoyees” must be taken to include also 
the forests and waste lands of the maliahs, and consequently 
that the lands in suit were exempted from the restoration to 
the zemindar. It was, however, admitted that the proprietary 
right to the " maliahs ” in suit did not vest in the bisoyees. 

He decided that the appellant had been in adverse possession 
since the year 1861 ; but as the East India Company had held 
possession prior to the grant of the sanad and again during 
military operations in 1835 no title by prescription had accrued. 

Lastly, he was of opinion that the acts of Government since 
1861 were a clear admission of the plaintiff’s title, in conse¬ 
quence of which he was induced to believe he had a valid title 
to the lands in dispute and to spend large sums of money in 
developing them. He therefore held that the defendant was 
estopped from denying the plaintiff’s right to the maliahs. 

In the result he made a decree in favour of the plaintiff 
with costs. 


In reference to estoppel, the Agent was of opinion that mere 
acquiescence or even a display of interest by the defendant in 
the working of the maliah forests by the plaintiff was sufficient 

9 9 • X 
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to !:ar the title of the defendant, who was apparently acting in 
1905 ignorance of his rights. But he added : “ The question of 

Rajah of expenditure on the maliah roads appears in quite a different 

m,D.' lieht - If is true that > to extent, the roads may have 

Secretary h”” ° f USe t0 thp p!aintifl { or the transport of timber as well 
of as to tlie general public ; but it is equally clear that the roads 

U.duin R 50 COnf,rUCtCd were not m “ re 'y forest roads. The principle 
Council. ke Pt ln v '™ from I860 onwards has been the opening up of a 

track to the forts of the various bisoyees for the purpose of 
the better control over those chiefs as well as for the opening 
up and development of the country. It would be absurd to 
contend that the plaintiff would expand on these roads an 
annual grant of Rs. 2,000, besides large special grants (e.g„ 
gumma ghat) merely for the purpose of collecting the bisoyees’ 
kattubadi, amounting to some Rs. 3,000, for which he is held 
responsible. The object and purpose for which these roads 
were constructed were essentially the interest of Government 
and the interest of the public. If, as the defendant asserts, 
the plaintiff has no interest in the maliahs beyond the assign¬ 
ment and the collection as agent on behalf of defendant of the 
tribute payable by the bisoyees, then it was the duty of the 
defendant to construct those roads and to incur that expendi¬ 
ture, whereas it is made abundantly clear from the evidence 
that the defendant regarded the construction of those roads 
or tracks as part of the plaintiff’s duty, and not only urged 
forward the.r construction at the plaintiff’s expense through 
the medium of the officers of its own Public Works Department 
but also cavilled at the short work said to have been turned 
out by the plaintiff departmental^ on the Gumma Ghat Road. 

This seems to me to amount to a clear admission, on the 
part of the defendant, of the plaintiff’s title ; the plaintiff was 
clearly thereby induced to believe in his title to the forests and 
waste lands of the maliahs, and on the strength of that belief, 
and in compliance with the injunctions of the defendant, to 
expend in the development of that country, both for the public 
good and for what-assuming that he was entitled thereto- 
would have been his own interests, large sums of money, 
which, under the views and claims now put forward by the 
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defendant, it was the clear duty of the latter to provide. Under 
these circumstances I must hold that the defendant is now 
estopped from denying the plaintiffs title to the waste lands 
and forests of the maliahs in proprietary right. 

The High Court in appeal reversed this decree and dismissed 
the suit, holding that the judgment of the lower Court could 
not be supported on the ground of estoppel. The decision on 
the merits was as follows :— 

“As we agree in the other conclusions arrived at by the 
agent, it is unnecessary to deal with the other questions in any 
detail. There can be no doubt, in our opinion, that there was 
an effective forfeiture of the whole estate formerly known as 
the Parlakimidi Zemindari. This is admitted in the plaint 
and proved by the documents produced on behalf of the 
defendant. It is also clear beyond doubt that when a fresh 
grant was made to Narain Deo the maliahs were not included 
in it. It is suggested on behalf of the respondent that not* 
withstanding the forfeiture the zemindar still remained in 
possession of the maliahs, and it may be true that up to 1821 
the Government had not collected the kattubadi payable by 
the bisoyees, and in that sense had not taken possession. But 
it is not proved that in the meanwhile the kattubadi was paid 
to anybody else, and in 1821 it was resolved, notwithstanding 
the determination to keep the maliahs apart from the zemin¬ 
dari, to collect the dues through the zemindar. In 1835 that 
arrangement was confirmed, and the zemindar, in consideration 
of the surrender to him of the Doratanam Mokhasas, was 
charged with the duty of collecting the kattubadi. Thus, at 
any rate since 1821, the possession of the maliahs, in so far as 
it consisted in the collection of those dues, was with Govern¬ 
ment, and until about 1860, when the value of the forests 
came to be recognised, that was practically the only way in 
which an owner of the maliahs could exercise his rights over 
them. It is impossible to reconcile the position assigned to 
the zemindar under the arrangement of 1835 with the theory 
that his ownership of the maliahs was then existent or recog¬ 
nised. From 1830 down to 1890 the zemindari was in the 
hands of Government, and during the latter half of that period 
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the Government officials failed to distinguish between the 
zemindari proper and the maliahs which were the property of 
Government. On the first occasion, when the matter is 
clearly put before the Government and a demand for a sanad 
is formulated, the claim is repudiated by Government, and 
there is no ground for suggesting that there ever was any 
intention to surrender the property to the zemindar. For that 
reason, the argument in favour of acquiescence on the part of 
Government has no foundation in fact, while in point of law, 
it may be added, that such acquiescence, if proved, could not 
give the plaintiff a good title. The plaintiff has altogether 
failed to prove his case. It is true, as alleged in the plaint, that 
there was a forfeiture of the whole estate, including the 
maliahs. It is not true, as is hinted rather than alleged in the 
plaint, that the maliahs were comprised in the grant made in 
1803, nor is it true that since that date the zemindars have 
been in possession or exercised acts of ownership over that 
tract of land. Nor, again, is it true that the plaintiff acquired 
a title by adverse possession or otherwise. “Except on the 
ground of ownership, no claim was made before us by the 
plaintiff’s counsel. The plaintiff having failed to prove his 
case, the decree must be reversed and the suit dismissed, with 
costs in this Court and in the Court below.” 

The material passage in respect of estoppel was as follows : 
“ Between 1861 and 1893, during which period the plaintiff’s 
zemindari was in the charge of the Court of Wards, the officers 
of Government, including those immediately concerned with 
the zemindari, came to believe erroneously, as we must take it, 
that the maliahs formed part of the zemindari. They treated 
the maliahs and the zemindari proper as one estate, worked the 
forests on the maliahs, and constructed roads through them at 
the expense of the zemindari. According to the plaintiff the 
result of this confusion has teen that the zemindar has suffered, 
inasmuch as the expenditure on lands which are really the 
property of Government has exceeded the profits which have 
come from those lands to the exchequer of the zemindari. 
The agent to the Governor does not distinctly find that there 
i,as been such loss, and the Government does not admit it. 
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Assuming, however, that the confusion has caused a loss to the 
zemindari, we are unable to see how Government can on that 
account be estopped from claiming the maliahs as their own 
property. In order to create an estoppel there must first be 
something in the nature of a representation made by the person 
to be estopped to the person who benefits by the estoppel. 
Here, during the period above mentioned, the zemindari was 
not in the charge of an owner or even of a guardian indepen¬ 
dent of Government—it was in the immediate charge of an 
officer of Government, who at the same time was the local 
representative of the Government in the district. There were 
no two persons by one of whom a representation could be made 
to the other. The mistake must have been made by the 
Collector, or at any rate he must have been the person respon¬ 
sible for giving it currency. We do not mean to say that cases 
may not arise in which the conduct of Government towards a 
ward under the Court of Wards may create an estoppel in 
favour of the ward. Such cases are possible, as it is possible 
that litigation may occur between the Government and the 
ward, or that the possession of the ward may be adverse to 
Government. In such cases there are distinct acts done by 
persons purporting to act exclusively in the interest and on 
behalf of the minor. In the present case no such distinction 
between the interests of the ward and those of the Government 
was maintained. The Government, having taken upon itself 
the duty of protecting the interests of incapacitated persons, 
was discharging that duty by means of the agency which it 
employed for other purposes. The Collector, as the local 
representative of the Government, was charged with the 
general superintendence of the district as well as with the duty 
of administering the Parlakimidi estate. From the evidence 
before us it is impossible to say that the mistake in dealing 
with the maliahs as part of the estate was committed by him 
in the capacity of Collector of the district rather than in the 
capacity of custodian of the estate. The letters to which we 
are referred are written by him to the Court of Wards, and 
therefore may be taken to have been written in the interest of 
the estate.” 
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Haldane , K.C., and De Gruythef , for the appellant, con¬ 
tended that his ancestor had admittedly a good title to the 
maliahs in suit before the confiscation, and that by the true 
construction of the regrant in 1803 they were included therein 
and passed thereby. The sanad was granted in that year on 
the recommendation of the Board of Revenue to the effect that 
the zemindari should be entirely restored, but that, as the 
proclamation had exempted the possessions of the bisoyees 
from dependence on the zemindari, those possessions should be 
assessed separately from the zemindari. The effect was that 
notwithstanding the regrant the bisoyees were to engage for 
the revenue directly with the Collector. It was contended that 
the maliahs in dispute were not included in these possessions 
of the bisoyees within the meaning of the exception, which 
was on its true construction limited to such lands as were 
actually occupied and cultivated by the bisoyees, and did not 
include those which they held on a service tenure. They con¬ 
tended that the bisoyees were military officials appointed by 
the zemindar, and held these lands in suit on a service tenure 
subject to quit-rent, and had no other proprietary interest. 
Their position was not changed at the time of the regrant except 
that they paid revenue direct to the Government. In 1823, 
however, in consequence of difficulty in collection, the bisoyees 
were transferred again to the zemindar, and required to pay 
their quit-rents through him. From that lime at least there 
was adverse possession by the zemindar against the Govern¬ 
ment. It was contended that the exception from the regrant 
did not include the disputed maliahs, but that if it did the 
status quo ante was restored in 1823 or at a later date. The 
proprietary right was never vested in the bisoyees, but remained 
in the zemindar. It was also contended that the first Court 
was right in holding that the respondent was estopped from 
denying the plaintiff s title, The zemindari was several times 
after the regrant in the hands of the Court of Wards, that is, 
of the Collector, on behalf of a disqualified zemindar. The 
Court of Wards, as manager for the zemindar, appointed new 
bisoyees, dealt with the heir of a deceased bisoyee, and pre¬ 
vented the bisoyees from cutting the forest without permission. 
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About 1858-9 a regular forest administration was formed to 
manage the disputed maliahs. The Court of Wards or zemin¬ 
dar remained in possession of them, spent large sums in 
opening up the forests on the strength of thmr title being 
undisputed and unquestioned, and sold some of the timber to 
the Government, who dealt with the zemindar as the absolute 
owner. It was contended that these and other acts of the 
Government constituted an admission of the appellant’s title 
and an encouragement to him to invest his capital therein. 
Reference was made to Madras Regulation 25 of 1802 , and 
s. 115 of the Indian Evidence Act. See also Sivasubratnanya v. 
Secretary of State for India in Council, (l) For the meaning 
of the word “ bisoyee,” see Wilson’s Glossary, p. 270 . 
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Cohen , K.C., and Ross , for the respondent, contended that 
the two Courts below had rightly held, under all the circum¬ 
stances of the case, that there had been in the first place an 
effective forfeiture by proclamation of Government of the whole 
estate formerly known as the Parlakimidi Zemindari; and in 
the second place that, when a regrant thereof was made in 
1803 to the grantee named in the sanad, the maliahs in suit 
were not included in it. They were expressly excepted there¬ 
from for ascertained political reasons, the object being to 
make the bisoyees servants of the Government and not of the 
,zemindar, no longer looking to the latter for payment, and 
no longer under the temptation to combine with the zemindar 
in hostility to the Government. There had been no subsequent 
grant by the Government to the plaintiff or any of his 
predecessors, express or implied, of the maliahs. There were 
concurrent findings of fact against any title thereto by adverse 
possession. The plaintiff had never had any proprietary or 
other right therein since the confiscation. Since the regrant 
the bisoyees had never been tributary to the zemindar. Their 
quit-rents were due to the Government, and were collected by 
the plaintiff as its Agent. With regard to estoppel, if any acts 
of ownership were exercised by the plaintiff or his predecessors 
or by the Court of Wards when in possession, they were done 


(1) (1885) Ind. L. R. 9 Madr. 285; and on appeal (1891) L. R. 18 Ind 
Ap. 149. 
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without the authority or implied consent or knowledge of the 
defendant. They could not operate to create any title to. the 
maliahs in the plaintiff. Under s. 115 of the Indian Evidence 
Act, the acts or omissions relied upon must prove an intentional 
causing the plaintiff to believe in his title and to act upon that 
belief. The defendant’s acts or omissions must be of such a 
character as to render it fraudulent or in the highest degree 
inequitable and unjust that he should now assert his title. 
Reference was made to Low v. Bouverie (l); Seton v. Lafone (2); 
Willmott v. Barber (3); Ramsden v. Dyson (4); Proctor v. 
Bennis (5) ; Saratchunder Dey v. GoPalchunder Laha (6) ; 
Plimmer v. Mayor of Wellington (7) ; Ahmad Yar Khan v. 
Secretary of State for India in Council. (8) 

Haldane, K.C., replied. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson. This is an appeal from a judgment 
and decree of the High Court of Judicature at Madras, 
reversing the decision of the Agent to the Governor of Madras 
at Ganjam. The question in dispute is whether the proprietary . 
right in certain tracts, mainly hill tracts, known as the 
“ maliahs ” of Parlakimidi, belongs to the appellant, the plain* 
tiff in the suit, as zemindar of Parlakimidi in the district of 
Ganjam, in whose favour the Agent decided, or to the Crown,•: 
as held by the High Court. 


Parlakimidi is an ancient zemindari, and the appellant’s 
ancestors claimed descent, and appear to have originally 
derived title, from kings of Orissa, whose dominions once 
included the parts in question. The larger part, at least, of 
the zemindari is for all administrative purposes within the 
district of Ganjam, and subject to the jurisdiction of the 
ordinary Courts. But on the north of the zemindari lie the 
maliahs, which are, and for many years have been, separated 
for the purposes of jurisdiction from the Ganjam district, and 


(1) [1891J 3 Ch. 82. 

(2) (1887) 19 Q. B. D. 68. 

(3) (1880) 15 Ch. D. 96, 105. 

(4) (1866) L. R. 1 H. L. 129. 


(5) (1887) 36 Ch. D. 740. 

(6) (1892) L. R. 19 Ind. Ap. 203. 

( 7 ) (1884) 9 App. Cas. 699, 7X0. 

(8) (1901) L. R, 28 Ind. Ap. an. 
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form the Parlakimidi Agency. It is to these that the present 
suit relates. 

The maliahs appear to have been always organised on a 
special system, not unlike that which hasb<*en found to prevail 
in other hill countries of India. The inhabitants of the country 
are those -known as Savaras, an indigenous hill race, once no 
doubt a turbulent people and dangerous neighbours to those 
dwelling in the plains. Th^ maliahs are divided into eleven 
muttas, each of which is controlled by a local chief or bisoyee. 
Each bisoyee has his fort (a term sometimes, at least, used as 
synonymous with the mutta) and his staff of officers and 
paiks. The bisoyees were formerly responsible for controlling 
the Savaras within thrnr jurisdiction, maintaining peace and 
good order, and defending the passes to the plains. In return 
for these duties they received certain advantages. It is not 
suggested by either side that a bisoyee has ever had any 
proprietary right in the mutta under his control, or any part of 
it. On the contrary, it is agreed that whatever he has held 
has been held on a mere service tenure, not by right of owner- 
ship. In respect of what he has enjoyed he has paid a sum 
by way of kattubadi or quit-rent. 

The Agent to the Governor, in his very careful judgment, 
summarizes as follows the evidence as to the present position 
of the bisoyee in his mutta and his relation to the Savaras, 
and there is no reason to suppose that these have been different 
in the past, except so far as will be noticed 

“ T he general tenor of the evidence of the bisoyees, which is 
fairly consistent, is to the effect that they hold their muttas or 
4 forts * from Government on service tenure, that they have to 
keep up a certain establishment of paiks and maintaining 
(maintain ?) guards at certain ‘ thanas ’ or posts leading to the 
plains, and generally to assist Government officers in the 
maintenance of order and arrest of offenders. Each ‘ fort ’ 
has its own boundaries, including forest lands, and is made up 
of a number of villages, each of which again has its own 
boundary. The remuneration of the bisoyees is derived partly 
from land cultivated by themselves, to which the Savaras 
contribute a certain amount of * vetti * or customary labour, 
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while the paiks are remunerated either by grants of land or by 
payment in cash and grain. The Savaras have permanent wet 
and permanent dry cultivation ; they also practise ‘ kumri ’ or 

podu * cultivation. For the permanent cultivation they pay 
a fixed proportion of the produce to the bisoyees, but in regard 
to the ‘ kumri’ cultivation they receive a fixed fee, either one 
rupee per house or one putti of grain p~r house, from each 
Savara family, besides ‘ sambolos ’ or ‘ dallies * of fruit and 
vegetables six times in the year. A Savara residing in one 
village cannot practise ‘ kumri ’ cultivation in another village, 
and permission must be obtained from the head of the village 
and the bisoyee. The kattubadi is paid by the bisoyee to the 
plaintiff ; but with the exception of this payment the bisoyee 
exercises absolute authority over the affairs of his fort, subject 
to Government control. ” 

In another passage the Governor’s agent correctly describes 
the situation of the maliahs, and defines the subject-matter of 
this suit :— 

“ The term maliahs, strictly speaking, means the 4 hill 
country,’ and is applied generally to the Eastern Ghats. For 
the purpose of this suit, however, the term 4 Parlakimidi 
Maliahs ’ is synonymous with the term ‘ the agency tracts of 
the Parlakimidi Taluk, comprising the eleven forts of the 
bisoyees. From the oral evidence and from Ex. W. (para. 2 
of Russell’s report), it is clear that many of the villages con- 
tained in this tract are situated in the plains, and are therefore 
not maliahs in the proper sense of the term. Page 82 of the 
District Manual shews that the forts of Gandahatti, Narayana- 
puram, Namanagaram, and Lavaniakota are situated in the 
low country, while a considerable number of villages in other 
forts are similarly situated. Hence the term ‘maliahs’ 
throughout this suit is not used in its literal sense as 4 hill 
country,’ but as the country comprised within the eleven forts 
c>f the bisoyees, and the terms ‘ Parlakimidi Maliahs ’ and 

Parlakimidi Agency ’ are interchangeable throughout wherever 
they are used in this judgment. At the same time there 
are hills, in the zemindari proper, outside the maliahs, and 
Savaras also form a portion of the population of the ordinary 
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tracts on these hills and on the country bordering on the 
maliahs. ** 

The bisoyees were formerly appointed by the zemindars of 
Parlakimidi ; they were subject to their control, and they paid 
their kattubadi to them ; and this state of things continued 
until almost the close of the eighteenth century. At that time 
disturbances occurred in the district, culminating in actual 
rebellion, in which the then zemindar of Parlakimidi, Gajapati 
Deo, and some at least of the bisoyees of the maliahs, took 
part. In consequence of these events the Government of the 
day arrived at a decision which was finally embodied in a 
proclamation of the Governor-General issued in 1800, the draft 
of which is in evidence, to the effect that :— 

“ Gajapati Deo is declared to have forfeited his zemindari 
for ever for the repeated breach of his engagements, for his 
disobedience of the orders of the Collector, and finally for 
the withholding the revenue collected by him under these 
circumstances of aggravation. 

“ The inhabitants of Kimidi District and all whom it may 
concern are hereby commanded to pay strict obedience to the 
orders of the Company issued by the Collector who is directed 
to make the necessary arrangements for the future peace of the 
country, and for the collection of the revenue until the arrears 
shall be paid as well as to make agreements with and grant 
the cowle of Government to the bisoyees (their several maniam 
and their villages to be inserted here—a blank to be left for the 
Collector to fill up) who are from henceforward to pay their 
revenue directly to the Collector and to be for ever kept under 
the Company’s immediate authority. 

“ The Right Honourable the Governor in Council in publish¬ 
ing these resolutions which have in view the maintenance of 
the supremacy of Government and the protection of the inhabit¬ 
ants at large, is at the same time pleased to announce that, as 
soon as these arrangements for the future tranquillity of the 
zemindari and security of the Company’s revenue have been 
accomplished, he will be willing to temper this necessary exer¬ 
tion of the Company’s power by an indulgent consideration for 
the descendants of Gajapati Deo and to manifest his desire of 
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maintaining these ancient families as far as the conduct of their 
principals may be consistent with the public safety, (in ?) 
the possession of their hereditary rights by restoring his son 
Purshottam Narain Deo to the lands of his ancestors, with the 
exception of those now held by the bisoyees which are hereby 
declared separated from the zemindari for ever.” 

Prior to this forfeiture it would certainly have been difficult 
to regard the maliahs in any other light than as forming part 
of the zemindari. The zemindar as such appointed the bisoyees ; 
they were his servants and he received their quit-rents. 
Throughout the transactions which followed the maliahs are 
treated as something to be separated from the zemindari and 
to be dealt with by way of exception from it. But there can 
be no doubt that by the proclamation of forfeiture the rights 
of the zemindar over the maliahs ceased to exist in him and 
passed absolutely to the Government. And the previous state 
of things is only material so far as it throws light on the 
subsequent proceedings. 

Two years later, in 1802, Gajapati, the incriminated zemindar, 
having died in the meantime, steps were taken to carry out the 
policy of liberality indicated in the proclamation just cited. 

The first document of this period which it is necessary to 
notice is the report of a special Commission for completing the 
permanent settlement of certain lands, dated April 29, 1803. 
It recited the forfeiture incurred by Gajapati in 1800, and the 
intention then announced in favour of his son, the appointment 
in the interim of a manager on behalf of Government, the 
death of Gajapati in 1802, and the delivery of the zemindari to 
the authority of the young zemindar. The report then pro¬ 
ceeded to deal with the revenue to be permanently assessed on 
the zemindari. The details of the calculations were a good 
deal discussed during the argument of the appeal; but, in the 
absence of explanations which could not now be obtained, 
their Lordships do not venture to rely upon those details as 
affording assistance in the solution of the present question. 
They shew clearly that in ascertaining the basis on which the 
zemindari was to be assessed the quit-rents of the bisoyees 
were left out of the account; but they do not shew what it 
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was in respect of which those quit-rents were payable. A 
certain jumma was recommended. The report proceeded :— 

“ Your Lordship in Council having by a proclamation bearing 

date the- of January 1800 exempted the possessions of the 

bisoyees from dependence in the zemindari of Kirnidi, we have 
provided for that object by a separation to their payments from 
his jumma, and \v° beg leave to recommend with a view to 
arrange the future government of them with a due regard to 
their prejudices that the local authorities be from time to time 
required to gain correct information of the manners and 
customs of these people. 

“ Mr. Cherry having paid much attention to clearing the 
passes in the country, we beg leave to recommend that an 
obligation be required from the zemindar of Kirnidi to keep 
open those means of communication ; that th^ names of the 
passes to be kept op n n be inserted by the Collector in the 
obligation ; and that if Mr. Cherry should deem it advisable to 
clear the passes in a more effectual manner, authority may be 
granted by your Lordship in Council for that purpose.” 

The Governor in Council, on May 6, 1803, accepted the 
recommendations of the Commission as to the jumma, and 
added: " The recommendations of the Commission respecting 
the bisoyees .... are conformable to the intentions of the 
Board.” 

In pursuance of this resolution a sanad was issued to the 
new zemindar, Purshottam Narain Deo. It is no longer forth¬ 
coming, but it has been assumed, and no doubt rightly, that 
the corresponding kabulyat, which is in evidence, correctly 
represents the terms of the sanad. The kabulyat bears date 
April 21, 1804. It refers to the sanad as of May 6, 1803. It 
says that the executant is “duly sensible of the important 
advantages which, under the blessing of God, may result to 
myself and the people of my zemindari from the arrangements 
established for the administration of justice and of the public 
revenue on permanent foundations.” It undertakes to pay the 
jumma as permanently settled. It states that the permanent 
assessment is exclusive of certain matters, among which are 
“all lands and russums or fees heretofore appropriated to the 
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support of police establishments.’ It contains a further clause : 
* The Government having charged itself with the maintenance 
of the police of the country is to defray th^ entire expense of 
that establishment ; I nevertheless engaged to aid and assist its 
officers in apprehending and securing offenders of all descrip¬ 
tions, and to inquire and give notice to magistrates of all 
robbers and disturbers of the public peace who may be found 
or who may seek refuge in my zemindari.” And it concludes: 
“ So long as I continue to perform the above stipulations and 
discharge the duties of allegiance to the British Government, 
its laws and regulations, which I now solemnly engage to 
do, I consider myself authorized and empowered to hold in 
perpetuity for myself, my heirs, successors and assigns, at 
the permanent assessment herein named, the zemindari of 


Kimidi.” 


It is clear, therefore, that, while the zemindari generally was 
regranted by Government in 1803 to the new zemindar, some¬ 
thing was excepted from that grant, and from the assessment 
that formed the condition of the grant, which is variously 
described as “ lands held by the bisoyees,” “ the possessions of 
the bisoyees,” and “ all lands and russums or fees heretofore 
appropriated to the support of police establishments.” The 
first and principal question argued upon this appeal is as to the 
extent of th^ exception thus loosely expressed. 

For the appellant it was contended that the exception applied 
only to such lands (said to be small in amount) as were actually 
occupied and cultivated by the bisoyees themselves, and that 
the maliahs generally passed under the regrant as part of the 
zemindari. And that is a possible construction, and would 
perhaps give legitimate effect to the words used. 

It was contended on the other side that the exception 
extended to all the lands under the control of the bisoyees— 
that is to say, the maliahs; and strong arguments were 
adduced in favour of this view. The mischief that led to the 
change of arrangement was a combination of zemindar and 
bisoyees hostile to Government. The object of the change 
was to separate the bisoyees entirely from the zemindar, and 
make them mere servants and under the complete control -of 
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Government, and as one of the means to that end to make 
them entirely dependent upon Government for their remunera¬ 
tion. But what has already h^en said shews that the benefits 
enjoyed by the bisoyees, and held by them on service tenures, 
included not only the lands under their cultivation, but also 
fees and other dues received from the Savaras throughout the 
whole of their niuttas. Both the Courts in India have adopted 
the latter view of th* extent of the exception, and their Lord- 
ships are not prepared to dissent from their conclusion. It 
follows that the maliahs did not pass under the regrant of the 
zemindari in 1803, but remained the property of Government, 
as they had been since the forfeiture of 1800. 

Th“ next transaction calling for notice was in 1823. By that 
time it was found that the attempt to k^ep the bisoyees under 
the immediate control of th rt Collector and to recover their quit- 
rents directly had proved a failure. And accordingly a new 
arrangement was made, which was thus recorded in a Govern¬ 
ment Resolution of January 24, 1823 : “ The Governor in 
Council is of opinion that the bisoyees and their dependent 
peons, who were a good many y^ars ago separated from the 
jurisdiction of the Rajah of Kimidi in Ganjam and placed 
immediately under the Collector, should be transferred again 
to the Rajah and required to pay their quit-rent through him^ 
In consequence of their local situation, th~ authority over them 
can only be exercised by the Rajah and not by the Collector 
and has consequently been lost.” 

This arrangement was carried out, but under it the zemindar 
incurred no liability for the quit-rents of the bisoyees ; he had 
only to account for what he succeeded in collecting. It cannot 
be said that this arrangement conferred any proprietary right 
in the maliahs upon the zemindar. 

The next change was in 1835, and its nature is stated in a 
resolution of Government of September 1 in that year :— 

“The Right Honourable the Governor in Council is pleased 
to grant authority for annexing to the Kimidi Zemindari the 
Doratanam Moccassah villages which have become forfeitures 
to the State by the rebellion of the Moccassadars, on condition 
of the zemindari being charged in future with the tribute of 
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the bisoye^s in addition to the peshcush, and of the villages 
being always retained directly under the zemindar, otherwise 
they shall be liable to resumption.” 

Any argument that might otherwise have been urged in 
favour of inferring proprietary right from the responsibility 
for revenue imposed by this arrangement is excluded by the 
fact that the consideration to the zemindar for his increased 
liability is expressly stated, and it consisted, not in any rights 
conferred in the maliahs, but in the grant of certain villages 
outside them. So far as concerns the question now in dispute, 
therefore, matters remained as they were before. 


It was n^xt contended that the appellant and his predecessors 
in title had acquired a title against the Crown by sixty years’ 
adverse possession. Upon this question, which is one of fact, 
both Courts in India have found against the appellant ; and 
their Lordships do not see how any other conclusion could 
have been arrived at. 


The only question that remains for consideration is the 
question upon which the Courts in India have differed—that 
of estoppel. It appears that for some years, in consequence of 
the disability or incapacity of successive zemindars, the zemin- 
dari of Parlakimidi was under the charge of the Court of Wards. 
And during the whole or part of this time the view prevailed 
that the maliah forests belonged to the zemindari. The officers 
acting under the Court of Wards, the principal of whom was, 
of course, the Collector of the district, worked those forests for 
the benefit of the zemindari, and no one on behalf of Govern¬ 
ment disputed the propriety of what was being done. But 
these facts could bear only upon the question of title by adverse 
possession, which has already been dealt with. It is further 
shewn, however, that while the Court of Wards was in charge, 
money out of the funds of the zemindari was expended upon 
the making of roads in the maliahs, partly, it would seem, to 
increase the profits derived from the working of the forests, 
and partly for objects of more general importance. And this 
expenditure was approved and encouraged by the Government. 

The agent to the Governor who tried this case thought that 
these facts estopped the defendant (respondent) from denying 
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the appellant’s title to the maliahs. From this view the High 
Court dissented. 

Their Lordships agree with the High Court. The Court of 
Wards, on behalf of the zemindar, was in possession of the 
maliah forests under the mistaken idea that they belonged to 
the zemindari. The Government officials, under the same 
mistake, acquiesced in that possession, and, while that state of 
things continued; they encouraged such an expenditure of 
zemindari funds upon the maliahs as seemed good in the 
public interest. It seems impossible to put the appellant’s 
case higher than this. And their Lordships can see in 
this no such representation as could give rise to the estoppel 
contended for. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellant will pay the costs. 

Solicitors for appellant : Keen , Rogers & Co. 

Solicitor for respondent : Solicitor, India Office. 
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ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA. 


Burmese Law and Custom—Keitima Adoption—Mode of Proof—Giving and 

taking with intention that Child shall inherit . 


Amongst Burmans neither ceremony nor written document is required 
to constitute or initiate a keitima adoption. 

The consent of the natural parents and the taking of the child by the 
adoptive parent with the intention and on the footing that the child shall 
inherit must be proved ; but where the relationship of adopted child is 
established by the evidence, it is after a lapse of thirty or forty years a 
matter of secondary though considerable importance when it began. 


Appeal by special leave from a decree of the Chief Court 
(Aug. 8, 1901) reversing a decree of the District Court of 
Amherst (Nov. 7, 1900) and dismissing the appellant’s suit. 


That suit was brought in 1899 for a declaration that the 
appellant was a keitima daughter of one Ma Ye, deceased, and 
as such entitled to half of her estate as against the respondent, 
who was in possession of the whole of that estate under 
letters of administration thereto, and as admittedly the keitima 
daughter of the deceased. The question was whether the 
appellant was equally with the respondent a keitima daughter as 
alleged, and entitled to a moiety of the estate. The District 
Court decided it in her favour, the appellate Court against her. 

The parties were Burma Buddhists, amongst whom an 
essential part of keitima adoption is publicity and notoriety 
of the fact of adoption—publicity of the relationship and of the 
intention of the adoptive parents in regard to the inheritance 
of their estate by the adoptive child. The Courts in Burma 
require strict proof of the relationship when questions of the 
kind have come before them. It was held in Ma Gun v. 


* present : LORD DaVEY, LORD ROBERTSON, and Sir ARTHUR Wilson. 
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Ma Gun (l) lhat neither ceremony nor written document is 
required, “nothing, indeed, but a request from parents, and a 
notorious and public taking and bringing up in order that, or 
with the understanding that, they, i.e., the children, may 
inherit.” There are two kinds of adoption—the keitima child, 
who is obtained from its own parents and openly brought up 
with a view to inherit *, the apatitha child, who has no parents 
and who has been casually picked up and adopted. The former 
stands in the same position as a natural child for all purposes, 
including the right to inherit. The latter is excluded from 
inheritance by either natural or keitima children. 

' The appellant’s case was that about forty-one years before 
suit (1858), Ko On and his wife Ma Ye requested Ebrahim 
Cassim Chayanglia and his wife Ma Ku (who was cousin to 
Ma Ye) to allow them to adopt their two daughters, the 
respondent and the appellant, and that, the request having 
been granted, they publicly adopted at the same time the 
respondent and the appellant as their keitima adopted children, 
promising at the same time that they should inherit all their 
property. 

The respondent in her written statement denied that the 
appellant, who was her natural sister, was ever adopted by Ma 
Ye or Ko On. 

The District Court decided in favour of the appellant mainly 
on the admission and evidence of the similarity of treatment of 
the two sisters by Ko On and Ma Ye when they were together. 
He did not find the fact of simultaneous adoption as alleged in 
the plaint to be proved. He ruled ’that the appellant might 
prove an adoption at any time either before or after her natural 
mother’s death. He found in favour of her status as an adopted 
child, without any definite finding as to time and place of the 
actual giving and taking. 

The Chief Court -found that the appellant had failed to prove 
the simultaneous adoption alleged in the plaint. The judges 
considered that four different versions of the fact of her adoption 
had been put forward and none of them proved. They thought 
that the evidence established a marked difference in the position 

(i) (1874) 1 Chantoon’s L. C. 147. 
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of the two sisters relatively to Ko On and Ma Ye, as shewn by 
the appellant living for several years with her natural mother 
and with two husbands in succession, whilst the respondent 
lived continuously for nearly forty years with her adoptive 
parents. 

Lawson Walton, K.C., and McCarthy, for the appellant, 
contended that the evidence proved the simultaneous adoption 
alleged in the plaint. Otherwise that it proved the appellant’s 
status as adopted child, even if the exact time and manner of 
the fact of adoption were left in doubt. It was admitted the 
respondent was a keitima adopted child, and it was both proved 
and admitted that both appellant and respondent were treated 
by Ko On and Ma Ye in exactly the same manner. No dis- 
tinction could be drawn between their respective relations to 
their adoptive parents. The Chief Court was wrong in treating 
the question at issue as one of the time and mode and fact of 
adoption. The appellant was entitled to rely on a course of 
treatment spreading over a great number of years. 

Cowell, for the respondent, contended that the District Judge 
in effect had found that no adoption took place before the death 
of Ma Ku, which was long after the adoption alleged in the 
plaint, and that the Chief Court had found that no adoption of 
the appellant had ever taken place. Consequently there were 
concurrent findings of fact against the allegation on which the 
suit was brought. Four different versions of the same fact 
had been given by the appellant which were mutually contra¬ 
dictory, and according to the Chief Court ought not to have 
been entertained. I he evidence and admission of the parties 
shewed only that when the two sisters were together they were 
treated with equal consideration ; but the Chief Court, was 
right in finding that substantially there was a marked difference 
made between them. The respondent resided continually with 
her adoptive parents for forty years. The appellant lived 
with her natural mother, and afterwards with two husbands 
m succession. The evidence did not raise a presumption as to 
any definite factum of adoption. As to what it is necessary 
to prove according to the practice of the Courts in order 
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to establish a keitima adoption, see Ma Mein Gale v. Ma 

Kin. (1) 

Lawson Walton, K.C ., replied. 

1904. Dec. 8. The judgment of their Lordships was de¬ 
li verod by 

LORD Robertson. The question in this case is whether 
the respondent and the appellant are both keitima adopted 
daughters of the deceased Ma Ye, a Burmese lady of con* 
siderable fortune, who died on April 14, 1899, or whether the 
respondent alone stood in that relation to the deceased. Ma 
*> Ye had been married ; her husband, Ko On, predeceased her 
by a few years, and she was childless. 1 he two litigants are 

sisters by blood, being both daughters of a lady named Ma Ku, 
who was cousin of Ma Ye. The respondent, who is the elder 
of the two sisters by a year and some months, is admitted to 
be a keitima adopted daughter of Ma Ye ; and the suit, which 
was initiated in the Court of the judge of Moulmein by plaint 
on September 19, 1899, was brought to obtain a declaration 
that the appellant is keitima daughter of Ma Ye, and entitled 
to a half of her estate. The written statement of the respond¬ 
ent was, in substance, a denial that the appellant had been 
adopted; and the first and leading issue settled for the trial of 
the cause, to which alone the attention of their Lordships was 
invited, was as follows:* Was the plaintiff adopted by the 
late Ko On and Ma Ye so as to entitle her to inherit ? ” 

Evidence was taken before the learned judge of Moulmein 
and on commission, and on November 7, 1900, he decided in 
favour of the appellant. On appeal this judgment was reversed 
on August 8, 1901, by the Chief Court of Lower Burma. 

• Upon the issue in the suit, which has been above set forth, 
it is to be observed that the thing to be established is a relation 
between these two persons, Ma Ye and the appellant. Neither 
ceremony nor written document is required to constitute or 
initiate that relation. There must be, on the one hand, the 
consent of the natural parents, and, on the other, the taking of 

(i) (1893) 1 Chantoon's L, C. 168. 
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the child by the adoptive parent with the intention and on the 
footing that the child shall inherit. What has to be ascertained 
is whether with the consent of her parents the appellant was 
adopted by Ma Ye as her child and one of her heirs. 

While the consent of the natural parents is a legal condition 
of the relation, this cannot seriously be said to present any 
substantial difficulty in the way of this appellant. From her 
early childhood she and her mother were left by her father to 
shift for themselves, and her mother had before her marriage 
lived in Ma Ye’s house and was on affectionate terms with 
that lady. It happens that while the mother is dead the 
father was examined on commission, and he gave direct and # 
positive evidence of his consent and of th3 adoption ; and the 
judge has believed his testimony. 


The question of fact whether the appellant was adopted by 
Ma Ye and treated by her as her k^itima adopted daughter 
is to be determined as a question of evidence. A few of the 
more salient facts must be noted in the order of time. 

The appellant, to begin with, was born in Ma Ye’s house in 
or about 1857, so that the early incidents of her childhood 
are sufficiently remote to account for inaccurate or varying 
recollection on the part of the witnesses. Between her birth 
and the death of her natural mother, which occurred in or 
about 1869, there is a period during which she lived at times 
with Ma Ye and at times with Ma Ku. From Ma Ku’s death 
to her own first marriage she lived with Ma Ye, a period of 
four or five years. In or about 1873 she married Ismail Lotia. 
While the circumstances of this marriage were not creditable 
and would have strained any but a strong tie, this was very 
soon condoned: the husband was employed by Ma Ye; the 
appellant’s first two confinements took place in the house of 
Ma Ye, and the third in a house hired by that lady. The 
first husband died in or about 1884, and from his death the 
appellant and her children lived in Ma Ye’s house until her 
second marriage in or about 1888. This second marriage, 
again, was not at first regarded as satisfactory, and it was 
delayed until Ma Ye’s consent was obtained. From that time 
J the appellant, while living with her husband, was frequently 
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at Ma Ye*s house, and Ma Ye frequently at hers; and one of J- c 
her children was constantly with Ma Ye. 1904 


Finally, Ma Ye died in the arms of the appellant on April 14, 
1899. 

These bare facts in the appellant’s life shew that from her 
own birth to Ma Ye’s death the two are closely associated in 
Ma Ye’s house. Nor can it escape observation that on the 
death of mother and husband the appellant reverts to Ma Ye’s 
house, and that even during the lives of mother and husband 
that house is more to her than it would be but for some special 
tie. Further, the care and authority of Ma Ye are exerted 
when occasion arises. 


Ma Me 
Gale 

V. 

Ma Sa Yi. 


The outline thus drawn is filled up by numerous witnesses; 
and their Lordships, looking to the nature of the matters 
spoken to by those witnesses, cannot but ascribe a special 
weight to the impressions formed and the conclusions arrived 
at by the judge of first instance. One consideration, how- 
ever, must be mentioned as considerably narrowing the 
controversy. 

At an early stage of the trial the counsel for the respondent 
admitted that whenever the respondent and the appellant 
during their youth were together in Ma Yes house they were 
treated in the same manner, except that the respondent alleges 
she was and the appellant was not entrusted with the keys. 
The significance of this admission lies in the fact that the 
respondent was, on her own shewing, a keitima adopted 
daughter. Accordingly, it is admitted that in Ma Ye’s house 
the appellant was treated as a keitima adopted daughter was 
treated; and this applies to not weeks or months, but years. 
(The matter of the keys does not detract from the admission, 
as presumably this was an indivisible privilege and the 
respondent was the elder sister.) 


Again, the true question being what was the relation, it is a 
question of secondary, although doubtless considerable, im¬ 
portance when it began. The respondent and the learned 
judges in the Court of Appeal have made much of the fact 
that the witnesses for the appellant ascribe the adoption some 
to one period and some to another. At the distance of thirty 
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or forty years it is not surprising that there should be this 

variance. But it has not been shewn to the satisfaction of 

their Lordships how this objection meets or gets rid of the^. 

large body of evidence which goes to prove that Ma Ve called 

both girls her daughters, and told people they were her 

daughters, while Ma Ye’s conduct towards the appellant 

completely accorded with the truth of the statements thus 

ascribed to her. It seems probable that the true solution of 

the question as to the time of adoption is the simple one 

adopted by the learned judge of first instance—that the father 

of the two speaks truly, and that the appellant was adopted in 

her early childhood; that Ma Ye let the natural mother have 

the girl much with her while young ; that the appellant’s 

return to Ma Ye’s house on the death of her natural mother 

looked of itself like an adoption; but that her position as Ma 

Ye’s adopted daughter had existed all along. The vicissitudes 

of the appellant’s matrimonial affairs throw her life into strong 

contrast with the more steady and stay-at-home life of the 

respondent; but these circumstances cannot abate the result 

already brought about, while in one view they render the more 

significant the intimacy which subsisted between the appellant 

and Ma Ye from the earliest days of the appellant down to the 
last moments of Ma Ye. - 


The learned judges in the Chief Court of Lower Burma 
have discussed the evidence in much detail, some of their 
appreciations and discriminations being of a character more 
generally possible to the judge who heard and saw the wit- 
nesses. But, towards the close of his judgment, Birks J. says : 
“ It is clear that the fact of adoption had been inferred from 


the conduct of Ma Ye to the plaintiff, and had Ma Me Gale ” 
(the appellant) “ been the only daughter of Ma Ku, I think the 
judge might have been justified in his inferences. The conduct 
of this kindly old couple may be easily explained by the fact 
that the two sisters were very fond of each other, and that they 

did not wish to make any difference of treatment apparent.” 
This rather roundabout explanation is not to be found in the 
deposition of the respondent, who ought to have known, and 
is unsupported by the rest of the evidence. Nor does* the 
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learned judge furnish any satisfactory explanation of the body 
of testimony which explains this identity of treatment by Ma 
Ye’s own statements that both girls were hers. To say, as 
Fox J. has done, that these things took place long ago, and 
that the Burmese are proverbially inattentive and inexact, is 
an observation which hardly meets the circumstantial and 
unshaken evidence given by several persons on a point the 
importance of which was crucial, and on which cross- 
examination has failed of any substantial eflect. 

Their Lordships are satisfied that the case was rightly 
decided by the judge of first instance, and they will humbly 
advise His Majesty that the appeal ought to be allowed, the 
judgment of the Chief Court of Lower Burma reversed with 
costs, and the judgment of the judge of the Court at Moulmein 
restored. 

The respondent will pay the costs of this appeal. 

Solicitors for appellant : B ram all & White . 

Solicitors for respondent : Richardson & Co. 
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RAl BANOMALI ROY BAHADUR. . . . PLAINTIFF ; 

AND 

JAGAT CHUNDRA BHOWMICK and. | Defendants _ 
Another . j 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Law of Limitation—Permanent Putni Tenure granted in 1837— Regulations II. 

of 1803 and of 1805— Act XIV. of 1859. 

Where the defendants held possession under a permanent putni tenure 
granted by a Hindu mother in 1837 as manager of her deceased son’s 
estate for his widow : — 

Held , that a suit brought in 1897 to set it aside as either void or void¬ 
able at the death of the widow who died in 1894 and recover possession 
was barred by limitation. If the putni was void, limitation ran under 
Regulations II. of 18J3 and 1805 from the date on which it wasgranted. 
If it was voidable only by the widow’s successor in title, his cause of 
action arose at the date of his adoption, and limitation ran under Act XIV. 
of 1859 from the date of his majority, which was in i's6. 

APPEAL from a decree of the High Court (July 3, 1902) 
reversing a decree of the Subordinate Judge of Rajshaya 
(Aug. 2, 1898) and dismissing the appellant’s suit with costs. 

The properties in suit were the villages of Keharipur, other¬ 
wise called Chuck Haripur, and Kharam Kuri, granted by one 
Hemlata Chowdhrani to Makunda Chandra Bhowmick on a 
putni tenure by deed dated August 8, 1837. 

Makunda Chandra Bhowmick was the predecessor in title of 
the respondents. 

The original owner of the villages in suit was Krishna Sunder 
Roy, who in the y^ar 1817 executed a deed empowering his 
widow Hemlata Chowdhrani to adopt a son. He died soon 
after, and the widow adopted Gour Sunder Roy, who died 
in the year 1834. His widow Brajeswari Chowdhrani, in 
pursuance of a power given her, adopted Banwari Lai in the 
year 1846. Hemlata Chowdhrani died in the year 1848, and 
Brajeswari in 1894. 

Brajeswari was in possession of the properties i n suit till 

• Present • LORD D^VEY, LORD ROBERTSON, and Sir ARTHUR WILSON 
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1894 by arrangement with Banwari, as detailed in their Lord- 
ships' judgment. 

The suit was brought in 1897 by the appellant as the adopted 
son of Banwari, who attained his majority in 1856 and died in 
1880. The plaint claimed to recover possession of the pro¬ 
perties in suit with mesne profits, urging that on the death of 
Brajeswari the respondents* tenure was either void or voidable. 
The respondents pleaded limitation, and that th<^ putni tenure 
granted in 1837 und*r which th^y held was valid. The Subor¬ 
dinate Judg° h°ld that the plaintiff’s cause of action arose on 
the death of Brajeswari Chowdhrani, and that the putni lease 
in suit having been granted by Hemlata Chowdhrani, whose 
interest in the estate was limited, was not binding on the 
plaintiff. 

.The High Court, on the contrary, held that the lease granted 
by Hemlata Chowdhrani was on the plaintiff's contention 
either void or voidable, and that in either case Brajeswari 
Chowdhrani or Banwari Lai could have sued to avoid it, and 
were bound to have instituted such suit at latest within twelve 
years of Hemlata Chowdhrani’s death or of the date that 
Banwari Lai attained majority. It also decided that there was 
sufficient evidence lo shew that the said lease was granted 
under circumstances of legal necessity of a nature to bind the 
subsequent possessors of the estate. 

Asquith , K.C. , and C. W. Arathoon , for the appellant, con¬ 
tended that the suit was not barred by limitation. The cause 
of action arose on Brajeswari’s d^ath, and was affected by the 
twelve years’ period : see Srish Chandra Roy v. Banomali 
Roy (l), Shumbhomath Shaha v. Banwari Lai Roy (2), and 
Banwari Lai Roy v. Mahitna Chandra. (3) Hemlata had at 
least power under the anumati patra of her husband to grant 
a putni lease for the life of Brajeswari. Otherwise Banwari 
by his agreement with his adoptive mother Brajeswari ratified 
it to that extent. There was no cause of action in the events 
which had happened to set it aside until Brajeswari’s death. 

(i) (* 904 ) L. R. 3 * Ind. Ap. 107. (2) (1869) 11 Suth. W. R. 102. 

(3) (1870) 4 Beng. L. R. Ap, 86. 
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If legal necessity was relied upcn as shewing that the grant 
was absolute it was for the respondents to prove it, and this 
they had not done, and could only fall back uoon the recital to 
that effect contained in their putni lease. But see Sham Sunder 
Lai v. Achhan Kinwar 0), which shews that this recital is not 

sufficient. 

De Gruyther, for the respondents, contended that the lease 
to them was valid, both on the ground that Hem lata had full 
power to make it, and also that a case of justifying necessity 
had been made out. The recital in the lease was prima facie 
evidence of it, shifting to the appellant the duty of disproving it : 
see Hunooman Persaud Panday v. Munraj Koonweree. (?) The 
suit was barred by lapse of time. The cause of action arose on 
Hemlata’s death in 1848, and was barred by the then law of 
Regulation II. of 1803 and Regulation II. of 1805 prescribing 
twelve years. Banwari might have sued in 1856 on attaining 
majority, and was barred by Act XIV. of 1859. Brajeswari 
might have sued, but both she and Banwari elected by arrange¬ 
ment between themselves to ratify the respondents’ holding 
under his putni and accepted their rent. 

Arathoon replied. 

The judgment of their Lordships was delivered by 

Lord Davey. The material facts of this case are as 
follows. In the early part of the last century Krishna Sunder 
Roy was the owner of certain zemindaris. Shortly after his 
death his widow Hemlata Chowdhrani, under a power given 
to her by Krishna Sunder Roy, adopted Gour Sunder Roy, 
who was in possession of the estate until his death in February, 
1834. Gour Sunder Roy also died childless, and his widow 
Brajeswari succeeded him as his heiress. 

By an anumati patra executed by Gour Sunder Roy shortly 
before his death he empowered his widow, with the consent of 
his mother Hemlata, to adopt a son. This document contains 
expressions of confidence in Hemlata, in whose name the pro¬ 
perties were registered, and directed that her name should 

(1) (1898) L. R. 25 Ind. Ap. 183. 

(2) (1856) 6 Moore’s Ind. Ap. Ca. 393, 414, 423. 
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continue to stand registered and she should have control as 
long as she lived. In the year 1846 Brajeswari, under the 190 s 

power given to her by her late husband, adopted Banwari Lai Rai 

Roy, who thereupon became the heir and successor in title of liAN R ° 0 M y AU 
his adoptive father Gour Sunder Roy. Hemlata died in the Bahadur 
year 1848. Jagat 

CHUNDRA 

On August 8, 1837, Hemlata purported to grant to Makunda bhowmick: 
Chundra Bhowmick certain mouzahs, including Kharamkuri, 

Chuck Haripur, and Banomalikuri (the tsvo former of which 
are the properties now in suit) on a permanent putni tenure in 
consideration of the payment of Rs. 1,000 and of an annual rent 
of Rs. 351. The kobala contains a statement that the zemindan 
had then been put up (i.e., advertised) for sale six days later 
for arrears of the sudder revenue, and the grantor was unable 
to secure money to pay the entire sudder revenue, and the 
zemindari could not be saved unless the revenue was paid. 

Banwari Lai attained his majority in or about the year 1856. 

By an ekrarnama dated August 12, 1857, it was agreed that a 
10 -annas share of the estates should remain in Banwari Lai's 
khas possession and a 6 -annas share should remain in the 
possession of Brajeswari for her life. The copy of this instru¬ 
ment, executed by Brajeswari, contains the following passage, 
according to the amended translation given in the judgment of 

the High Court 

“ With regard to any permanent settlement that Hemlata 
Chowdhrani, during the period of her possession, made beyond 
her own powers, the expenses that may be incurred in your 
setting it aside, you shall pay such expenses on account of the 
mehals included in your saham, and you shall enjoy the whole 
profits of the same, and I shall pay the expenses incurred on 
account of the mehals included in the saham possessed by me, 
and according to the conditions made above, I shall get the 
entire profits of the same till the end of my life.” 

The ekrarnama was followed by a butwara or partition. 

The mouzah Banomalikuri was allotted to Banwari Lai, and 
the mouzahs in suit to Brajeswari. Banwari Lai subse¬ 
quently took forcible possession of mouzah Banomalikuri, and 
the putnidars appear to have acquiesced in his so doing. The 

13 
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exact date on which this resumption took place is left in some 
obscurity on the evidence, but their Lordships see no reason to 
dissent from the finding of the High Court that it was shortly 
after the execution of the partition. An apportioned rent of 
Rs. 242 odd appears to have been paid to Brajeswari in respect 
of the mouzahs in suit until her death, which took place on 
July 10, 1894. 

Banwari Lai died in 1880, and was succeeded in title by his 
adopted son and heir, the present appellant. The respondents 
are the successors in title of Makunda Chundra Bhowmick, 
the original putnidar. 

The present suit was commenced by the appellant on 
September 13, 1897, to recover from the putnidars mouzahs 
Kharamkuri and Chuck Haripur. The material issues were 
the second : Is the plaintiff’s suit barred by limitation ? and 
the fifth : Is the lease binding on the plaintiff ? 

The Subordinate Judge held that the cause of action arose 
only on the death of Brajeswari, and that the putni in suit 
having been granted by Hemlata, whose interest in the estate 
was limited, was not binding on the appellant. In accordance 
with these findings he made a decree, dated August 2, 1898, in 
favour of the appellant for recovery of the properties in suit, 
with mesne profits and costs. 

On appeal by the respondents, the High Court of Bengal 
reversed this decree, and by their decree dated July 3, 1902, 
the appellant’s suit was dismissed with costs. Hence this 
appeal. 

% 

The learned judges differed from the Subordinate Judge in 
both of the grounds on which his decree was based. They 
held that the suit should have been instituted at latest within 
twelve years of the date on which Banwari Lai attained his 
majority. The learned judges also held that there was sufficient 
prima facie evidence, which had not been rebutted, to shew 
that the putni had been granted under such circumstances of 
legal necessity as would make it binding on subsequent owners 
of the estate, in accordance with the judgment of this Board in 
Hunooman Persaud v. Muttra j Koonweree . (l) 


(1) 6 Moore’s Ind. Ap. Ca. 393. 
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Their Lordships will shortly state their reasons for agreeing 
with the learned judges that the suit is barred by limitation* 
Hemlata had no estate in the property in question. On the 
most favourable view for the appellant she granted the putni 
as manager of the estate for Brajeswari, the then legal owner. 
If the putni was void, the period of limitation ran from the 
date on which it was granted under Regulation II. of 1803, as 
amended by Regulation II. of 1805, which was then in fotce. 
But if it was voidable only by Brajeswari’s successor, the right 
of action arose on the adoption of Banwari Lai, and time would 
begin to run against him from the date when he attained his 
majority in 1856. Under either Regulation II. of 1803 or 
Act XIV. of 1859 time ran from the dale when the cause of 

action arose. 

As their Lordships are of opinion that the suit is barred by 
limitation, it is not necessary to express an opinion on the 
question whether the putni was in law binding on the appellant. 
But their Lordships must not be understood as throwing any 
doubt on the soundness of the principle laid down in the case 
of Hunoowan Per sand v. Muttra j Koonweree. (l) 

It remains only to notice an argument addressed to their 
Lordships to the effect that the proper inference from the 
facts proved was that a new agreement in the nature of a 
compromise was made between Banwari Lai and the putnidars 

that Banomalikuri should be resumed by Banwari Lai, and the 

putnidars should be allowed to retain Kharamkuri and Chuck 
Haripur on a new tenure at the apportioned rent for the life of 
Brajeswari. The short and sufficient answer is that there is 
no evidence of any such new agreement. Tarak Chundra 
Bhowmick, one of the original defendants, in his evidence says 
that they had been in possession of the property in putni right 
since 1244 (1837) under the kobala executed by Hemlata, and 
he was not asked any question in cross-examination as to the 
supposed new agreement, and no issue was settled respecting 
it Tfie proper inference from the receipt by Brajeswari of a 
reduced rent after the petition between her and Banwari Lai 
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is that it was an apportioned rent agreed to between her and 
the putnidars. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be dismissed. The appellant will pay 
the costs of it. 

Solicitors for appellant : T. L. Wilson & Co. 

Solicitors for respondents : Watkins & Letnpnere. 
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AND 

(1.) RAZIA I3IBI AND Others, (2.) RASU- 
LAN BIBI, (3.) AISHA BIBI, (4.) SHA- 
KIRAT-UN-NISSA BIBI, and (5.) SHA- 
KIRAT-UN-NISSA BIBI. 

(Five Appeals Consolidated.) 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Mahomedan Law — Invalidity of Deed of Waqf. 

Where a deed executed by a Mahomedan wife and her husband “ made 
waqf. ... in favour of our respective selves, and after the death of one 
of us (the executants) in favour of the surviving executant alone, and 
thereafter in favour of our descendants, generation after generation, so 
long as they exist, and in favour of the servants and dependants of the 
riasat (estate) aforesaid and in favour of the poor, the beggars, and the 
needy for ever in the manner detailed below,” and it appeared from 
numerous provisions that the bulk of the estate was not affected by any 
religious or charitable trusts, that those which were declared were ancillary 
to the purpose recited in the deed of keeping the estate in perpetuity 
entire, inalienable, and under the management of a single person, in order 
to provide for the members of the family, and, moreover, were not to 
become obligatory till after the death of both executants ;_ 

Held, that this did not create a valid waqf. 

Five CONSOLIDATED APPEALS from decrees of the High 
Court (May 3, 1899), which in the first and fifth appeals reversed 

* Present : LORD DAVEY, Lord ROBERTSON, and Sir ARTHUR WILSON. 
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and in the remaining appeals affirmed decrees of the Subordinate 
Judge of Jaunpur. 

In the second, third, and fourth cases the respective respond¬ 
ents sued separately to recover their shares (each claiming 


61 


by inheritance ^ ths 


share of 


Aliat-un-nissa’s estate, and 


1 /7th of Kaim Ali’s estate), with mesne profits of the property 
in suit, which was the subject of a deed of waqf dated March 9, 
1881, executed by the deceased Aliat-un-nissa and her husband 
Kaim Ali. The former was owner of the major portion of the 
estate in suit, and died on April 19, 1881. The remainder 
belonged to Kaim Ali, who was in possession of the whole 
till his death on February 11, 1895. 

The plaintiffs in the alternative claimed each l/7th of the 
whole if it should be held that Kaim Ali, by adverse possession, 
had acquired title to his deceased wife’s estate. The appellant 
defended his possession as the mutawalli under the deed of 
waqf after the death of Kaim Ali. 

The Subordinate Judge held on September 16, 1896, that 
the said deed of waqf, which is sufficiently set out in their 
Lordships’ judgment, did not create a valid endowment under 
the Mahomedan law, its true object being the aggrandisement 
of the family, and not a settlement for religious or charitable 

purposes. 


Thereupon Muzzafar Ali, another of the heirs and prede- 
cessor in title of the respondents in the first-named case, and 
Shakirat-un-nissa, a purchaser of the share which was of 
another heir and respondent in the fifth case, brought similar 
suits. Both were dismissed as barred by limitation. 


The five appeals from these decrees were heard together 
by the High Court. The only questions raised for decision 
were as to the validity of the deed of endowment, and as 
to whether suits to recover possession of the property of 
Aliat-un-nissa were barred by limitation. On the first ques¬ 
tion the High Court decided that the real object for which 
the waqfnama was executed was not to create a perpetual 
trust for religious or charitable purposes, and was therefore 
invalid. On the second question it decided that the suits 
were not barred by limitation, as Kaim Ali’s possession was 
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not adverse to the heirs of Aliat-un-nissa. In the result 
decrees were made in favour of the plaintiffs in each of the 
said five suits. 

The material part of the High Court’s judgment as to limita¬ 
tion is as follows : “ The respondent has failed to prove any 
adverse possession in Saiyid Kaim Ali. It is admitted for 
the appellant that no question of estoppel arises. But it is 
contended that, the waqf being bad, Saiyid Kaim Ali held 
possession of his wife’s estate after her death as a trespasser, 
and so by adverse possession had acquired a prescriptive title 
to it before his death in 1895. Now, there can be no doubt 
that his possession of that estate in the interval between the 
execution of the waqfnama and his wife’s death was per¬ 
missive, and he professed to take, not in any personal right, 
but as mutawalli under the terms of the waqfnama and for 
the purposes set forth in that instrument. I fail to see any 
change in the nature of his possession from that time up to 
his death. By the terms of the waqfnama, on the abandon¬ 
ment of their proprietary rights by his wife and himself, he 
took possession as mutawalli, or trustee, to carry out the terms 
of the waqfnama. He did not at any time profess to have, 
nor did he set up, any personal title in himself. The fact 
that the waqf is not valid in law does not in my opinion make 
any difference in the nature of his possession. That fact did 
not clothe him with any adverse title to' possession, but left 
him as trustee for the rightful owners of the property, namely, 
his wife and her heirs after her. In all his acts in the adminis¬ 
tration of the waqf he professed to act as trustee or mutawalli 
of the endowed property. In my opinion, the waqf having 
failed, he held the property as trustee for those entitled under 
a legal obligation to hand it over to them on demand. Had 
such a demand been made and refused, there would be good 
ground for holding his subsequent possession was adverse to 
the true heirs. Nothing of the kind is alleged ; there is not 


an atom of evidence to shew any change in the nature of 
Saiyid Kaim Ali’s possession from the day when he assumed 
possession of his own and his wife’s properties as mutawalli, 
in 1881, down to his death in 1895. I am therefore of opinion 
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that the appeal on this point fails, and that the decree of the J* 
Subordinate Judge is right.” i9°S 


Both Courts decided that the deed in question did not Maulvi 

Saiyid 

create a legal and valid waqf. Muhammad 

Munawwar 

De Gruyther t for the appellant, contended that the deed in ali 
question contained a substantial dedication ot this property to razia Bibi. 
religious and charitable purposes, and that in consequence 
there was a valid waqf. If that were established on the true 


construction of the deed, the provisions relative to the due 
support of the family did not avail to invalidate it : see Sheikh 
Mahomed Ahsanulla Chowdhry v. Amarchand Kundu (l), 
Abdul Fata Mahomed Ishak v. Russomoy Dhur Chowdliry (2), 
Mujibunnissa v. Abdul Rahim (3), Baillie s Mohamedan Law, 
p. 595, Muzhurool Huq v. Puhraj Ditarcy Mohapattur (4), and 
Phulchand v. Akbar Yar Khan. (5) He also contended that 
the suits, so far as they related to the wife’s property, were 
barred, • inasmuch as the husband’s possession from the date 
of her death, being under the deed and in assertion of its 
validity, had been adverse to the plaintiffs. 


C. W. Arathoon , for the respondents, contended that the 
dedication relied upon by the appellant was colourable and not 
substantial. Neither charity nor religion was the object of 
the executants. Their real object appeared on the face of the 
deed to be to preserve the dignity of the riasat, to prevent 
partition among the heirs, to prevent alienation and liability 
to the debts of the family. The slight expenditure on the 
objects contemplated by waqf was merely to give a colour to 
the transaction and was not bona fide. The object was to tie 
up the property in perpetual settlement for the benefit of the 
family, and this was sufficient to invalidate it : see Abdul Gafur 
v. Nizatnuddur. (6) Upon the question of limitation he con¬ 
tended that Kaim Ali’s possession was permissive and not 


adverse to .the heirs. 
De Gruyther replied. 


(1) (j 8 8 9) L - *7 I nd * Ap * 28, tO 0879) *3 Suth. W. R. 235. 

(2) (1894) L. R- 22 Ind - A P- 7 6 * (s) (>896) Ind. L. R. 19 Allah, 

( 3 ) (1900) L - R - 28 lnd * Ap * IS * U l ’ 

(6) (1892) L. R. 19 Ind. Ap. 170. 
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March 16. The judgment of their Lordships was de¬ 
livered by 

Maulvi Sir Arthur Wilson. These consolidated appeals relate to 
Muhammad a dee ^» purporting to be a waqfnama, executed on March 9, 
Munawwa r 1881, by a Mahomedan lady, Aliat-un-nissa Bibi, and her 
v. husband Muhammad Kahn Ali. The larger part of the pro- 
Razia B nn. p erty affected by that deed belonged to the lady, the rest to 

her husband. She died on April 19, 1881, and her husband 
remained in possession of the property from that time until his 
own death on February 11, 1895. 

The executants of the deed had two sons and four daughters ; 
one of the daughters, Asima, died a f ter her mother but before 
her father ; the other children survived both their parents. On 
the death of the father the elder son, the now appellant, took 
possession of the property, claiming to be entitled to it as 
mutawalli under the deed of waqf. 

Three suits were thereupon brought by the three surviving 

daughters, in which they alleged that the deed created no valid 

waqf, but that the property descended to the heirs of their 

mother and father, and they claimed their shares accordingly 

against the defendant, now the appellant, with mesne profits 

The defendant relied upon the validity of the waqfnama, and 

upon his title as mutawalli under it. He also set up other 

defences which need not now be considered. The Subordinate 

Judge of Jaunpur, who heard these three cases, held that' the 

deed created no valid waqf, and made decrees in favour of the 
plaintiffs. 

The next suit was filed by the second son, in which he raised 

a claim exactly similar to that raised by his sisters in the first 

three suits, and was met by similar defences. That suit wa 
dismissed on a ground which has since been abandoned.' The 

case therefore now stands on exactly the same footing as the 

previous cases. b ine 

The last suit was filed by one of th* u. 
been plaintiff in one of the first three suits W , h ° had 

share of her sister Asima (who, as has been r ® lated to the 
after her mother but before her father) as one of^he"! 1 
her mother, in which share the plaintiff £ 
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acquired an interest by purchase. This suit, like the others, >■ • 

raised the question of the validity of the alleged waqf, but it i9°5 

was dismissed on the ground of limitation. Maulvi 

Against all these decisions appeals were brought to the High muhammau 
Court, and that Court affirmed the decisions of the first Court Munawwar 
in the three cases in which it had found in favour of the plain- v. 
tiffs, and reversed its decisions in the two cases in which it had Raz IA 
found for the defendants. Against those decrees of the High 
Court the present appeals were brought. 

The main question raised by the appellant, the one question 
common to all the cases, and the only question in the first four 
of them, is whether the deed of March 9, 1881, created a valid 
waqf. Both the Courts in India have answered the question in 
the negative. They have laid down the rule of la^v by which they 
were guided, and for the purpose of applying it to the deed now 
in question have minutely examined the clauses of that deed. 

As their Lordships are of opinion that those Courts have 
correctly apprehended the law applicable to the case, and as 
they agree in the view that has been taken as to the character 
of the deed, their Lordships think it unnecessary to discuss 
the law on the subject, which has already been more than 
once considered by this Board, or to examine in detail all the 
provisions of the deed. It will be sufficient to point out its 
character somewhat generally. It begins with recitals in which 
the intending settlers put their own construction upon the 
deed, and state the objects for which they executed it and the 
effect they intended it to have. They say it is necessary “ that 
sufficient provision be made for the thorough management of 
the entire property, and the imlak belonging to the executants, 
and the income and profits therefrom (w r hich, taken as a v'hole, 
forms a small estate), so that the property itself and the prin¬ 
cipal wealth of the estate may always be preserved from all 
manner of partition, division, transfer, and succession, and 
the management thereof in whole and in part should remain 
for ever in the hands of one person, whereby our name and 
memory, and the pomp and dignity of the estate, may con¬ 
tinue ”; and that “ the attainment of the above object is 
impossible except by a waqf.” 

14 
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Turning to the operative clauses of the deed, the first and 
the most general in its terms is paragraph 4, by which the 
executants “ make waqf .... in favour of our respective 
selves, and after the death of one of us (the executants) in 
favour of the surviving executant alone, and thereafter in 
favour of our descendants, generation after generation, so long 


Razia Bibi. as they exist, and in favour of the servants and dependants 


of the riasat (estate) aforesaid and in favour of the poor, the 
beggars, and the needy for ever in the manner detailed below.” 


The numerous clauses that follow are entirely in accord with 
the purpose stated in the preamble and embodied in the fourth 
paragraph. The bulk of the property is not affected by any 
religious or charitable trusts. The rules laid down are almost all 
expressly directed to securing Kaim Ali in the full enjoyment 
of the whole estate as long as he lived, to keeping that estate 
in perpetuity entire and inalienable under efficient manage¬ 
ment by a single person, to maintaining the dignity of the 
family, and to making provision for its members. The religious 
and charitable clauses are no exception. They are ancillary 
to the real purpose of the deed; they deal with matters naturally 
incident to maintaining the dignity of the family, and their 
secondary character is further apparent from the fact that, 
while the deed purported to create the waqf as from its date,’ 
the religious and charitable trusts were not to become obliga¬ 
tory till after the deaths of both the executants. The name 
and form of a waqf are avowedly adopted in the hope of gaining 
legal recognition for a transaction which without them could 

have no validity. It follows that the deed created no valid 
waqf. And this disposes of the first four appeals. 


With regard to the fifth appeal another .point was raised 
It was said that, Asima having died after her mother but b f * 
her father, those who now stand in her place could at 
claim, as they do claim, her share in her mother’s estat h 
of course no share in her father’s; and that her f V* ^ 
his exclusive enjoyment of the mother’s estate had & ^ ^ 
a title to it as against the heirs of the mother 3 and^ 1111 ^ 
therefore, the claim to Asima’s share was barred * ** tbat * 

The answer to this contention is that it 


assumes the father’s 
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possession to have been adverse to the heirs of the mother. 
But the High Court has held that that possession was not 
adverse, and no reason has been shewn to their Lordships 
Which could lead them to dissent from that finding. 
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Their Lordships will humbly advise His Majesty that these Munawwar 

appeals should be dismissed. The appellant will pay the costs. v. 

Razia Bibi. 


Solicitors for appellant : Watkins & Lempnere . 


Solicitors for respondents : T. L. Wilson & Co. 


EZRA. 

AND 

SECRETARY OF STATE FOR 
IN COUNCIL and Others . 


. Plaintiff ; } • 

I 9°S 

INDIA V Feb. 16 , 17 ; 

? Defendants* March 3. 


ON APPEAL FROM THE HIGH COURT IN BENGAL. 


Land Acquisition Act , 1894, ss. 40, 41— Proceedings of Collector ministerial— 
Effect of Award as to Value—Rights of Owner — Jurisdiction. 

Sect. 40 of the Land Acquisition Act, 1894, prescribing inquiry by 
the local Government as to whether a proposed acquisition is needed for a 
public purpose, does not on its true construction require the presence 
during that inquiry of the owner of the land, or entitle him to notice 
thereof. 

With regard to the second inquiry directed by the Act as to the value 
of land taken thereunder, the duty of the Collector under the sections 
relating thereto is to fix the sum which in his best judgment is the value. 
His proceedings are administrative and not judicial, and his award although 
conclusive against the Government is subject to the lac downer’s right to 
have the matter referred to the Court:— 

Held , that they cannot be declared void merely because he availed 
himself of information supplied to him without the owner’s knowledge and 
not disclosed at the inquiry. 


APPEAL from a decree of the High Court (Aug. 22, 1902), in 
its ordinary original civil jurisdiction, dismissing the appellant’s 

suit. 

The question of law decided in this appeal was whether 
certain proceedings taken by the Government of Bengal under 


• Present : LORD DAVEY, LORD ROBERTSON, and SIR ARTHUR WILSON. 

VOL. XXXII. I 




94 


INDIAN APPEALS. 


[L. R. 


j.C. 

i9°S 

EZRA 

v- 

Secretarv 

OK 

State for 
India in 

COUNCIL. 


Act 1. of 1894 (the Land Acquisition Act, 1894) to acquire the 
appellant’s premises in Calcutta for the purpose of providing 
increased accommodation for the conduct of the business of 
the public debt of the Government of India—which is conducted 
by the Bank of Bengal on behalf of the Indian Government— 
were valid in law. 

The suit was brought to set aside the whole of the proceedings 
of the Government and the Collector as incompetent. > 

Act I. of 1894 is the last of a series of enactments dealing 
with the compulsory acquisition of land, beginning with 
Regulation I. of 1824, and followed by legislation (for each of 
the Indian Presidencies) for the purpose of enabling the local 
Governments to acquire lands which they might consider 
useful for public purposes. This legislation was in 1857 
(Act VI. of 1857) expanded and embodied in an Act of general 
operation, the provisions of which Act—which was repealed 
by Act X. of 1870—were again expanded and extended in 
subsequent Acts. Act XXII. of 1863 introduced the principle 
of compulsory purchase in the case of “ private persons or 
companies” proposing to construct “works of public utility,” 
and amongst such works were included railroads and electric 
telegraphs, &c., the Government being also authorized by this 
Act to extend the classes of works or the list of particular 
works as it might see fit, a declaration signed by a secretary * 
to Government being made (s. 26) “ conclusive that the land 
may be taken under this Act,” a principle adopted from earlier 
Acts. In 1870 further consolidation and extension were 
effected in the same direction—which was effected by Act X. 

of 1870—the same process being repeated in the Act at present 
in force, namely, Act I. of 1894. 

The Bank of Bengal applied for and a Government officer 
reported under s. 40 of Act I. of 1894 in favour of the acquisi 
tion by Government of the appellant’s premises. The land 
acquisition Collector was directed to proceed with the acquisi 
tion. The appellant declined that portion of his claim whicl 
the Collector allowed, and claimed a reference to the Civil 
Court under s. 18. But prior thereto he intimated to the 
Collector that he had made certain discoveries as to th 
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preliminary proceedings, and claimed that the Government J* 
are not authorized under the Acquisition Act to acquire the 1905 

•premises in question for the Bank of Bengal, and hi ought ezka 

this suit impeaching the entire proceedings as wholly un- SECR ^ TARY 
authorized from their beginning, and also objected to each step of 
in them in detail as incompetent and irregular. He charged lND1A IN 
that “ the inquiry and award were not bona fide,” but only a Council. 
colourable compliance with the Act .... an evasion of and 
fraud upon the Act.” He also contended that the Collector’s 
proceedings, so far as they were not conducted within Calcutta, 
were in any case without jurisdiction and invalid. 


The respondents submitted that the Act constituted the 
local Government the sole authority to decide upon the 
necessity and propriety of the acquisition of land, whether for 
public purposes or for a company; that the inquiry prescribed 
by s. 40 was designed to furnish material on which the Govern¬ 
ment might judge of such necessity and propriety ; and that 
the decision of the Government on these questions was not 
subject to the control of the Civil Courts ; and, further, that 

the declaration under s. 6 of the Act was conclusive as to such 

questions ; and they contended that the acquisition was in fact 
as well as in law fully justified. 


The High Court held that the proceedings were in all 
respects valid and effectual; that “ s. 40 constitutes the 
Government the sole custodian of the public interests, the sole 
judge of the two facts mentioned therein—namely, whether 
the land is required for the construction of some work; and, 
secondly, whether that work is likely to prove useful to the 
public The only other person concerned in the matter is the 
company which makes the application for the land” And 
they said : “ There is no definition of ‘ a public purpose’ in the 
Act, nor any limitation regarding what is likely to prove 
useful to the public. For obvious reasons both matters are 
left to the absolute discretion of the local Government. And 
it seems to us it is not competent to this Court to assume to 
itself the jurisdiction to impose restrictions on this discretion.” 

They further held—(1.) that the inquiry directed by s. 40 of 
the Act was duly held, and that the appellant was not entitled 
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to previous notice of it, nor entitled to be heard in the course 
of it ; (2.) that the Government was satisfied that the conditions 
prescribed by the Act for the acquisition of the land were 
fulfilled, and that the Government duly assented to the 
acquisition ; (3.) that the declaration was sufficient, and con¬ 
clusive of the right of the Government to acquire the land ; 
and (4.) that the proceedings were regular, valid, and effectual. 


Sir R. Reid, K.C., and W. C. Bonnerjee, for the appellant, 
contended that the proceedings adopted by the Government of 
Bengal for the compulsory acquisition of the appellant’s pro¬ 
perty were not in accordance with law, and therefore void and 
of no effect. They referred to Act I. of 1894, ss. 6, 9, 11-15, 
18, 23, 24, 39-42, 48, 50, and 55. With regard to the declara¬ 
tion under s. 6, they contended that the inquiry antecedent 
thereto was held in the absence and without the knowledge of 
the appellant, neither time nor place being appointed, and was 
not such an inquiry as was required by the Act. Further, the 
agreement between the Government and the bank under s. 41 
was objected to as not duly providing for the terms on which 
the public should be entitled to use the work. 


The inquiry made by the Collector and his award were not in 
conformity with the Act and were not binding on the appel¬ 
lant. He was entitled to be present at the inquiry under s. 40, 
but had received no notice thereof. Sect. 40, sub-s. 3, as to 
summoning and enforcing the attendance of witnesses, shewed 
that the inquiry was intended to be judicial, and that persons 
interested should have an opportunity of attending. It followed 
that the inquiry (if any) was not one authorized by the Act ; so 
also with regard to the inquiry under s. 41 as to value. The 
Collector was a judicial officer, and on the true construction of 
the Act bound to make a judicial award on evidence duly 
taken, and not on information furnished by the department 
behind the appellant’s back: Durga Das Rukhit v. Oueen - 
Empress (l) and Maharajah Luchmeswar Singh v. Darhhanga 
Municipality (2) were referred to. 

Cohen , K.C., Haldane, K.C., Asquith, K.C., and Phillips, for 

(1) (1900) Ind. L. R. 27 Cal. 820. (3) (1890) L. R. 17 Ind. Ap. 90. 
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the Bank of Bengal, contended that the proceedings had been 
regularly conducted in accordance with the Act. Thereunder 
the local Government was sole judge of the necessity or pro¬ 
priety of the acquisition, whether the purpose was a public 
purpose, and when the acquisition was for a company whether 
it was needed or useful. It was not subject to the control of 
the Civil Courts on those points, nor was its agreement with a 
company under s. 41 liable to be reviewed by the Court. The 
declaration in this case under s. 6 was by clause 3 conclusive 
evidence that the land was needed for a public purpose and of 
the local Government’s title to acquire it. It was denied that 
the appellant was entitled to any notice under s. 40, and that 
the Collector was a judicial officer under the Act. He was 
not bound to give notices, summon witnesses, and proceed 
judicially under s. 41. He acted ministerially, and settled the 

amount which the Government or company would give. Any 

\ 

one interested might attend and take objection or make 
suggestion, but he was not bound by the decision. If dis¬ 
satisfied he could refer the whole matter to the Court for its 
judicial inquiry and decision, provided he did so within the 
time allowed by s. 18. 

Sir P. Reid , P.C., replied. 

The judgment of their Lordships was delivered by 

Lord Robertson. The appeal before their Lordships is 
against the dismissal, by the High Court of Judicature at Fort 
William in Bengal, of a suit by the appellant, in which he 
prayed that a certain declaration by the Lieutenant-Governor 
of Bengal, and all proceedings thereunder, should be declared 
void and of no force or effect. The questions raised by the 
appeal are as to the nature of certain procedure prescribed 
for the compulsory taking of land under the Land Acquisition 
Act, 1894 (which extends to the whole of British India). The 
facts of the case are not in controversy. 

4 

The appellant is owner of certain houses and premises 
adjacent to the office of the Bank of Bengal in Calcutta. The 
bank, desiring to extend its office, negotiated with the appellant 
for the acquisition of his property ; but, failing to come to 
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terms, it set in motion the machinery of the Land Acquisition 
Act, 1894. The bank is a company in the sense of that Act; 
and it applied for and obtained the declaration (now sought to 
be set aside) that the appellant’s land was “ needed ” in the 
sense of the Act. The first of the two questions in controversy 
is whether, before this declaration was issued, an inquiry had 
been duly held in accordance with the 40th section of the Act. 
The general scheme of the Act is this : There is, first, to be an 
inquiry by a Government officer into the questions—(l.) whether 
the proposed acquisition is needed for the construction of some 
work, and (2.) whether such work is likely to prove useful to 
the public. If the Government officer reports affirmatively on 
both points, then (in this case) the Lieutenant-Governor may 
issue a declaration that the land is required for the purpose 
stated ; and, this being done, the sequel is the ascertainment 
of value in a second inquiry by the Collector. The decision 
of the latter official is conclusive of value as against the 
Government (and, in this case, the bank) ; but the owner of 
land may, if dissatisfied, appeal to the High Court for its 
determination of the value. 


The first of the appellant’s objections is to the procedure 
under the first inquiry, and his contention is that he ought to 
have received, and did not receive, notice of that inquiry, and 
that it was conducted behind his back. The section prescribing 
the inquiry is as follows :— 

“ 40. (1.) Such consent shall not be given unless the local 
Government be satisfied by an inquiry held as hereinafter 
provided— * 

‘‘ (a) that such acquisition is needed for the construction of 
some work, and 

“ (6) that such work is likely to prove useful to the public. 

“ (2.) Such inquiry shall be held by such officer and at such 
time and place as the local Government shall appoint. 

“ (3.) Such officer may summon and enforce the attendance 
of witnesses and compel the production of documents by the 
same means and, as far as possible, in the same manner as is 
provided by the Code of Civil Procedure in the case of a Civil 
Court.*' 
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<• Now, upon tlie face of this enactment, there is no provision 
requiring or implying the presence or the knowledge of the 
owner of the land. The theory of the section would seem to 
, be that the Government, through its officer, is to direct its 
attention to public interests, and it is significant that neither 
promoter on the one hand, nor possible objector on the other, 
is mentioned in the section. This does not imply that the 
officer is to disregard the existence of adverse rights, and the 
word “ needed ” implies this. But the standpoint is that of 
public interest, and the Government is given control of the 
inquiry, for this is all that is meant bv its fceing empowered to 
appoint time and place; and all this derives the more signifi¬ 
cance from the fact that the Act, both in this stage and in 
the subsequent inquiry into value, takes the initiative out of 
the hands of the company and puts it in the hands of the 
Government. 
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That the nature of the first inquiry is in no sense litigious 
and that the owners of the land are purposely ignored, as 
parties, is strongly shewn by the anxious provisions made as 
regards the second inquiry, for which (s. 9) “ public notice ” is 
to be given calling for claims for compensation and requiring 
all persons interested in the land to appear at a time and place 
specified. The section is as follows :— 

“9. (l.) The Collector shall then cause public notice to .be 
given at convenient places on or near the land to be taken, 
stating that the Government intends to take possession of the 
land, and that claims to compensation for all interests in such 
land may be made to him. 

“ ( 2 .) Such notice shall state the particulars of the land so 
needed, and shall require all persons interested in the land to 
appear personally or by agent before the Collector at a time 
and place therein mentioned (such time not being earlier than 
fifteen days after the date of publication of the notice), and to 
state the nature of their respective interests in the land and 
the amount and particulars of their claims to compensation for 
such interests, and their objections (if any) to the measure¬ 
ments made under s. 8, The Collector may in any case require 

15 
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(3.) The Collector shall also serve notice to the same effect 

</• 

Secretary on the occupier (if any) of such land and on all such persons 
State for known or believed to be interested therein, or to be entitled to 

act for persons so interested, as reside, or have agents autho¬ 
rized to receive service on their behalf, within the revenue 
district in which the land is situate. 

“ (4.) In case any person so interested resides elsewhere, 
and has no such agent, the notice shall be sent to him by post 
in a letter addressed to him at his last known residence, 
address, or place of business, and registered under Part HI. of 
the Indian Post Office Act, 1866 ” (XIV. of 1866). 

The conclusion to which their Lordships come is that the 
appellant’s objections to the first inquiry are ill-founded. 
What was in fact done was simply that, the bank having 
applied for the acquisition 'of the land, the Government of 
Bengal requested the Board of Revenue to depute their secre- 
tary to make the necessary inquiry ; that the secretary went to 
the bank and examined into the facts, and sent in (as the result 
of his inquiry) the very sufficient report which is set out in the 
record. In the view of the true nature of the statutory enact¬ 
ment which their Lordships adopt, no exception can be taken 
to the adequacy of the proceedings at the first inquiry. 

The remaining question relates to the second inquiry, which 
is as to the value of the land now assumed to be “ needed.’* 
Shortly stated, the appellant’s objection is that the Collector 
who conducted the inquiry and made the “ award ” availed 
himself of information supplied to him without the knowledge 
of the appellant, and not disclosed at the inquiry. It is not 
suggested that there was in the proceedings anything corrupt 
or fraudulent, and the objection is based and depends upon the 
theory that the inquiry by the Collector was a judicial pro¬ 
ceeding, and that the rules of judicial proceedings apply. The 
argument of the appellant starts from the word “ award " 
(which is used to describe the conclusion of the Collector), and 
has nothing else to support it, When the sections relating to 
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this matter are read together, it will be found that the pro¬ 
ceedings resulting in this*" award ” are administrative and not 
Judicial ; that the “ award ” in which the inquiry results is 
merely a decision (binding only on the Collector) as to what 
sum shall be tendered to the owner of the lands ; and that, if 
a judicial ascertainment of value is desired by the owner, he 
can obtain k by requiring the matter to be referred by the 
Collector to the Court. The sections directly relevant (besides 
the 9th already set out) are the 11th, 12th, 13th, 14th, I5th, 
and 18th. These sections, and the question as a whole, are 
very satisfactorily discussed in the judgment under appeal, and 
their Lordships do not think it necessary to repeat the reason¬ 
ing. It is, to say the least, perfectly intelligible that the 
,expert official charged with the duty of fixing value should be 
possessed of all the information in the hands of the depart¬ 
ment, tmd should at the same time avail himself of all that is 
offered a^t the inquiry, his ultimate duty being, not to conclude 
the owner by his so-called award, but to fix the sum which in 
his best judgment is the value and should be offered. It is 
not implied in this observation that the Collector would be 
precluded by anything in the statute from inviting at the 
inquiry the criticism of the owner on any information he had 
'in his hands if he thought that in the circumstances this 
would advance knowledge ; but this is for his discretion. Their 
Lordships have no occasion to review the proceedings of the 
Collector, which are before them solely in relation to a suit 
which prayed that the declaration of the Government of 
Bengal (which initiated this inquiry) “ and proceedings there¬ 
under .... may be declared void.” It was assumed by the 
appellant, and not contested by the respondents at their Lord- 
ships’ bar, that the objection to the second inquiry was within 
the scope of the action, even if (as is the case) the objection 
to the first inquiry fails and the declaration stands. But, 
whilp-nothing in the second inquiry to which their Lordships’ 
attention was called throws any doubt on the conclusion 
arrived at, they desire in no way to enter on considerations not 
within the scope of any tribunal other than the Court to which 
4 the appellant has required the Collector to refer it, 
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Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed. The appellant will pay the 
costs of the Bank of Bengal, who alone appeared in the 

appeal. 

Solicitors for appellant : Sanderson, Adkin, Lee & Eddis. 
Solicitors for Bank of Bengal : Morgan, Price & Mewburn, 


SHAIKH KAMAR-UD-DIN AHMAD. JUDGMENT Debtor ; 

AND 

JAWAHIR LAL AND ANOTHER . . Decree-holders. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Execution of Decree—Application to revive a pending Execution—Limitation 

Act , art. 179, Sched. II. 

Held, that an application on November 23, 1897, which was in substance 
as well as in form to revive and carry through a pending execution of a 
decree in 1883 suspended by no act or default of the decree-holder, and 
which was not an application to initiate a fresh execution, was not barred 
by art. 179 of the Indian Limitation Act, Sched. II. 

APPEAL from a decree of the High Court (July 16, 1900) 
reversing a decree of the Subordinate Judge of Allahabad 
(May 13, 1899). 

The question decided was whether an application made by 
the respondents on November 23, 1897, under the circum¬ 
stances stated in the judgment of their Lordships, to execute a 
decree passed on April 11, 1883, was barred by limitation. 

The Subordinate Judge decided in the affirmative. The 
High Court held that the application of November 23, 1897, 
was only a continuation of a previous application made on 
August 24, 1888, and was, therefore, not barred. 

De Gruyther, for the appellant, contended that the former 
execution proceedings referred to by the High Court came to 
an end before the close of the year 1889, and that the applica- 
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tion the subject of this appeal was a fresh attempt to execute 
the decree and was barred. He referred to Civil Procedure 
Code, ss. 230 and 647 ; Act XV. of 1877, s. 14, and Sched. II. 
art. 179, example 2. See also Thakur Pershcid v. Sheikh 
Fakiralluh. (l) 

Ross , for the respondents, was not heard. 

March 24. The judgment of their Lordships was de¬ 
livered by 

Sir Arthur Wilson. The question raised by this appeal 
is whether certain proceedings in execution were barred by 
limitation as falling under art. 179 of the second schedule to the 
Indian Limitation Act, 1877. 
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The material facts are few. On April 11, 1883, Thakur 
Prasad, now represented by the respondents, obtained a decree 
upon a mortgage bond against the appellant. On August 29, 

1885, the decree-holder applied for execution, and on January 5, 

1886, that application was struck off the list by consent. 

On August 24, 1888, a second application for execution was 
made, and notwithstanding objections by the judgment debtor, 
an order was made on December 18, 1888, that the execution 
should proceed ; and other steps followed which appear on the 
order sheet. On November 29, 1889, an order was made to 
the effect that, the property to be sold being ancestral, the 
case should be struck off the file, and the papers transferred 
to the Court of the Collector for the completion of the sale 
proceedings. 

On December 23, 1889, there appears another order : “ In 
this case the decree-holder has not up to this date deposited 
R. 1 on account of the order for sale by auction, and the copy 
of the decree to be sent to the Collector’s Court. Therefore it 
is ordered that in default of prosecution on the part of the 
decree-holder the record be not sent to the Collector’s Court 
for taking the sale proceedings.” 

While these execution proceedings were pending, and at an 
early stage of their progress, on February 15, 1889, an appeal 
was brought in the High Court against the' original order of 


(i) (>894) L. R. 22 Ind. Ap. 44. 
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December 18, 1888, under which the execution proceeded. 

The High Court on January 7, 1890, allowed that appeal on 
grounds which it is not now necessary to notice. On a further 
appeal to Her late Majesty in Council that decision of the High 
Court was reversed, the judgment of this Board being delivered 
on November 24, 1894, and embodied in an Order in Council 

of December 12, 1894. 

The application now in question was made on November 23, 
1897. It asked by its terms that the sums due by virtue of the 
decree be “ realized by sale of the mortgaged property,” that 
“ the execution case instituted on the 24th August, 1888, which 
was sent to the Collector’s Court on the 23rd December, 1887 ” 
(this ought apparently to be November 29th, 1889), “ may be 
revived, and it may be sent lo the Collector’s Court, and by 
issue of a warrant of arrest.” 

It was objectecf that this application was barred by limita¬ 
tion ; and the Subordinate Judge gave eflect to the objection. 
The High Court, on appeal, dissented from this view, holding 
that the present application is “ not a fresh application, but 
one praying the Court to revive the suspended order and permit 
it to be pushed through to completion.” The appeal now before 
their Lordships is against that decision of the High Court. 

The learned counsel for the appellant contended that the 
former execution proceedings were finally disposed of and came 
to an end by the orders of November 29 and December 23, 
1889, or one of them, and that the present application could 
only be regarded as one for a fresh execution, and therefore 
was barred under art. 179. But the first of those orders was 
in aid of the execution. As to the second order, there is 
nothing to shew on whose application or in whose presence or 
under what circumstances it was made, and the learned judges 
of the High Court have shewn reasons for doubting its regu¬ 
larity. But assuming it to have been perfectly regular, it was 
in no sense a final order. If the appeal to the High Court 
against those proceedings and the judgment of that Court, and 

the appeal to Her Majesty in Council rendered necessary by 

that judgment, had not intervened to interrupt the course of 
the execution, there was nothing in the terms of the order to 
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preclude the .decree-holder from coming again to the Court, 
satisfying the conditions indicated in the order, and obtaining 
the transmission of the case to the Collector’s Court. 

Their Lordships are of opinion that the execution proceed¬ 
ings commenced by the petition of August 24, 1818, were never 
finally disposed of, and that the application now under con¬ 
sideration was in substance as well as in form an application 
to revive and carry through a pending execution, suspended by 
no act or default of the decree-holder, and not an application 
to initiate a new one. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellant will pay the costs. 

Solicitors for appellant: Pyke & Parrott. 

Solicitors for respondents : Barrow , Rogers & Nevill. 
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Defendant; 


AND 


CHIRANJIVI RAJU GARU. Plaintiff. 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 


Construction of Hindu Will — Maintenance—Conditional Legacy—Humble 

Request a Condition Precedent. 

0 

The respondent claimed maintenance from the appellant zemindar solely 
as a legatee under the will of the appellant’s father, who had successfully 
resisted the respondent’s litigation against his sole and undivided title and 
possession. The terms of the legacy were : “ Should they after the final 

Court’s decision humbly apply for subsistence, they should be given . . . . 
Rs. 500 per head per year from that time ” :— 

Held, that a humble request for the grant of maintenance was a con¬ 
dition precedent to their obtaining it, and was not complied with by a 
protest against its inadequacy and by a demand for Rs. 500 a month as 
“ suitable to our dignity.” 


Appeal fro m a decree of the High Court (Feb. 10, 1903) 

reversing a decree of the District Court of Vizagapatam 
(Dec. 20, 1900). 

* Present : LORD DAVEY, LORD ROBERTSON, aud SIR ARTHUR WILSON. 
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The suit was brought in forma pauperis by the respondent 
and his undivided brother against the zemindar of Kurupam, 
the appellant, (l.) for maintenance at the rate of Rs. 500 a 
month, which they claimed as members of an undivided family 
with the zemindar ; (2.) in the alternative, for lands yielding 
an income of Rs. 500 a year, to be allotted to them out of the 
zemindari or purchased for them for Rs. 10,000, together with 
arrears. The first claim was abandoned before the High 
Court ; the second was made under the will of the appellant’s 
father, the late zemindar, the material clause of which (namely, 
the 10th) is set out in their Lordships’ judgment. 


The District Court dismissed the suit. The High Court 
decreed in favour of the respondent, holding that the condition 
precedent laid down by the will had been duly complied with 
by Exhibits C and D (which are also set out in their Lordships’ 
judgment). 


W. C. Bonner jee, for the appellant, contended that the 
provision in the tenth clause of the will in favour of the male 
heirs of the legatees is an attempt to create an estate unknown 
to the Hindu law, and it is therefore void. He referred to 
the Tagore Case (l) ; Sri Rajah Rau Venkata Kumar a v. Sri 
Raja Ran Chcllayammi Gam (2) ; Sreemutty Kristoromoney 
Dossee v. Narcndro Krishna Bahadur (3) ; Kumar Tarakeswar 
Roy v. Kumar Shooshi Shikharcswar. (4) So far as the clause 
is valid, the gift contained in it was conditional upon the 
respondent’s father making an humble appeal for subsistence. 
The legacy did not vest until he did so, and the District Judge 
was.right in holding that neither he nor the respondent ever 
made a request which could be so described. The condition 
was not capriciously imposed ; the evidence shewed that the 
testator was fully justified in making the legacy dependent on 
compliance with it, and the conduct of the respondents since 
the death of the testator confirmed that view. 


Kenworthy Brown , for the respondent, contended that if the 

(1) (1872) L. R. Ind. Ap. Supp. 47. (3) (1888) L. R. 16 Ind. Ap. 29, 

(2) (1893) Ind. L. R. 17 Madr. 150. A2 , 43. 

(4) C18S3) L. R. 10 Ind. Ap. 51. 
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bequest was subject to any valid condition the High Court J- c. 

had rightly held that the condition had been fulfilled. It igo5 

should be upheld as a maintenance grant : see the Tagore 
Case (l), Bhaiya At* daw an Singh v. U dey Pariah Singh ( 2 ), Veekab- 
Raja Pudmanund Singh Bahadur v. Hayes (3), and Karim "bahadur U 

Nensey v. Heinrichs. (4) As the respondent was alive at the Baku 

v 

death of the testator he could take under the will, which was chiranjivi 
so far at least operative as regards this bequest. He referred RaJ u Ga ru - . 
to the Indian Succession Act, ss. 104, 121, 161. 


Bonnerjee replied. 


The judgment of their Lordships was delivered by jyos 

Lord Robertson. The appellant is zemindar of the Marth \6. 
Kurupam estate, and the respondent is his first cousin. It 
had been finally settled by the High Court of Madras, so long 
ago as 1892, that these two persons belong to two distinct 
families, and that (apart from bequest) the respondent has no 
legal claim to maintenance from the appellant. The question 
raised in the present suit, when it came by appeal before 
the High Court of Madras, whose judgment is now under 
review, is thus stated by them : “ The ” respondent “ does 
not in this appeal claim any relief on the footing that he 
is a member of the ” appellant’s “ family. He claims only as 
legatee under the will of the late zemindar.” The con¬ 
tention of the respondent at their Lordships’ bar was to the 
same effect. 

Now the bequest thus claimed was made under very singular 
circumstances, and is expressed in very special terms. The 
testator was the appellant’s father, Suryanarayana Raju, and 
the will was made at a time when there was actually depend¬ 
ing the suit already referred to as having been decided by the 
High Court of Madras in 1892. In this litigation the respond¬ 
ent’s father, Bhoja Raju, brother of the testator, and Nrisimha 
Raju, his nephew (son of another brother), were seeking to 
oust the zemindar from the sole and undivided possession of 

(i) L. R. Ind. Ap. Supp. 7 .S- (3) (1901) L. R. 28 Ind. Ap. 152. 

• (2) (1896) L. R. 23 Ind. Ap. 6 4 , ( 4 ) (1901) L. R. 28 Ind. Ap. 198, 
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the zemindari, and this action was in the sequel fought out 
through the Indian Courts. Now the clause of the will, which 
is dated December 20, 1890, is as follows 

“ Sri Silavamsam Bhoja Raju, who is my natural born 
brother, and Nrisimha Raju, the son of my another natural 
born brother the late Gajapati Raju, have, unnecessarily and 
without right, filed a suit with the advice and help of certain 
wicked persons, expecting share to them in my Kurupam 
zemindari. On account of the fact that I have joined the 
family of Vairicherla Varu and have been taken in adoption 
and have assumed their gotra and names, and also on account 
of some other reasons, I have been unobstructedly and con¬ 
tinuously enjoying the Kurupam zemindari for a long time, 
the same having been transferred to me after the dispute was 
so settled that no one else have! anything to do with it and 
after the permanent enjoyment was confirmed by the Govern¬ 
ment. Under these circumstances, should this suit which is 
brought by them under an illusion be disposed of against 
them, and should they after the final Court’s decision humbly 
apply for subsistence, they should be given either from my 
self-acquired lands or jirayati lands fetching cist at Rs. 500, 
five hundred rupees per head per year from that time (even 
though I am not in any way concerned as regards the support 
and maintenance of my brothers, but out of mercy and on 
account of the fact that they will become degraded and that 
they are my blood relations). Separate lands should be 
purchased for the amount, which is twenty times the said 
amount, and given. It is arranged that cash payments should 
continue to be paid until they are available, and that those 
landed properties should be enjoyed as long as there are male 
heirs and then revert to the Zemin. If it should take place 
during the minority of my son, the managers and then my 
son should give eflect to this. 

On the face of this clause this much is palpable, that the 
theory of the testator is (what the Courts ultimately held) that 
the legal pretensions of the brother and nephew were unjust, 
and that anything the testator would do for them was of mere 
grace. The testator accordingly purports to make his bequest 
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contingent on two events, namely, first, the Court’s decision 
.being in his favour, and, second, the defeated litigants’ humbly 
applying for subsistence. It cannot be said that the latter of 
these conditions was exacting or arrogant, or inappropriate to 
the situation. At the least, the words mean that the bequest 
is to go only to people who acknowledge that they have nothing 
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Now the District Judge held that there was no proof that this - 

condition had been complied with. The High Court on appeal 
reversed this decision, and held that the condition had teen 
complied with. Both Courts held the condition to be a con¬ 
dition precedent ; but the High Court held that two documents. 

Exhibits C and D, are “ humble requests ” for the grant of 
maintenance, such as were contemplated by the testator. 

These documents are as follows :— 


Plaintift’s Exhibit C. 

‘ From the Plaintiff’s Father to the Collector of Yizagapatam 
District.—To W. A. Willock, Esquire, Collector of Yiza* 
gapatam District. 

“ Sri Vyricharla Silavamsain Bhoja Raju Garu offers 
salams. 

“ The late zemindar of Kurupam is my natural born brother. 
It was his duty to maintain us. But I brought suit No. 1 of 
1889 for partition of the taluq by virtue of my right as daughter’s 
son, but that suit was after inquiry dismissed. We do not 
intend preferring an appeal again. The minor zemindar being 
our junior sister-in-law’s son, we considered it safer to be 
friendly to him than being inimical ; so I decided on con¬ 
tinuing on friendly terms with my junior sister-in-law and with 
the minor zemindar, and I have been on friendly terms with 
them. Ours is a large family. It is difficult to maintain our 
family with small endowment. It was written in the will that 
we should be paid at the rate of Rs. 500 per annum simply 
because of my having instituted the suit ; but his free-will was 
not that only so much should be paid. If we are granted 
Rs. 500 per month, it will he sufficient for the maintenance of 
our family. Otherwise we will be obliged to undergo much 
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hardship. I therefore pray that you will be pleased to sanction 
to that effect. Our late brother used from the beginning to 
celebrate the Upanayanams, marriages, ceremony of initiation 
into letters, and other ceremonies that had to be performed 111 
our family only from the funds of the estate itself. I therefore 
pray that you will accord your sanction for the expense being 
met with from the estate funds according to mamool whenever 
the respective festivals happen to be celebrated. 

“ 15th October, 1892. (Initialled in monogram. ”) 

Plaintiff’s Exhibit D. 

“ From the First Plaintiff to the Collector and Agent of the 
Court of Wards, Vizagapatam '.District, Vizagapatam. To 
\V. O. Horne, Esquire, Collector of Vizagapatam District 
and Agent of the Court of Wards. 

“ Xyz\ submitted by Sri Raja Silavamsam Vyricharla 
Chiranjivi Raja Bahadur Garu. 

“According to the will executed by my senior paternal uncle, 
the late zemindar of Kurupam, a thoujee (l) (allowance) at the 
rate of Rs. 500 per year has to be paid to our family from 
the Kurupam estate. But it is insufficient for us. Regard 
being had to the public proceedings in the year 1878 conducted 
between the late zemindar of Kurupam and my father, Sri Raja 
Bhpja Raju Bahadur Garu, it would be suitable to our dignity 
if Rs. 500 per month is paid to us, our family being a large one. 
We are largely in debt. The said allowance has not been paid 
to us from the beginning. Our father Silavamsam Vyricharla 
Bhoja Raju Bahadur Garu died last year. Since then the main¬ 
tenance of our family has been a very difficult matter. There 
is no property whatever. We therefore pray that considering 
our position the allowance that was to be paid to us from the 
beginning may be ordered to be paid. We all depend only on 
this allowance itself and we have no other means to depend 
on. Recently we were removed from the fort. So sanction 
should be accorded in accordance with the application in 
respect of a house. The famine at present is very severe. I 
therefore request you will be pleased to order payment of the 

(O Tattjih ?—Wilson’s Glossary, s.v. —F. P. 
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full allowance considering the dignity of our family. 



this 



responsibility rests only with the Agent. Please to issue early 


i «>os 


orders. 


Please to consider. 

“ 4—9—97, 

“ (Signed) Sri Raja Chiranjeevi, 

“ Raja Bahadur.” 
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Of these two documents C is written by the respondent’s 
father. It will be observed on the face of it that it is addressed 
to the Collector of the district, who was in administration of 
the estate. What humility there is, therefore, is primarily 
addressed to this official, and not to the offended brother, who 
was now dead. T>ut when the substance of this document is 
examined, it is seen that there is no renunciation, but, on 
the contrary, a reassertion of the zemindar’s duty to maintain 
the applicant; and the abstention from further appealing in the 
litigation is frankly ascribed to prudential reasons Finally, 
the application is not for what was given in the will, but for 
twelve times as much. Their Lordships are entirely unable to 
find in this document either the language of humility or, what 
is - more important, the substance of a humble request for 

subsistence. 

Exhibit D, apart from all other objections, is not a request 
(humble or otherwise) by either of the persons named in the 
, w ill, but by a son of Bhoja Raju. It is, moreover, in substance 
a protest against the inadequacy of the bequest, and a demand 
for something “ suitable to our dignity.” 

It appears to their Lordships that neither in substance nor 
spirit can either of these letters be taken as evidence of a 
humble request for subsistence in the sense of the will. Nor 
can it be forgotten that the suit which initiates the present 
proceedings does not even aver that any humble petition was 
ever made ; and its primary claim was for an allowance as of 
right, “ suitable to their rank and the income of the zemindari. 

The issues settled for the trial of the cause embrace many 
questions which were, in the view of the District Judge, as 
expressed in his judgment of December 20, 1900, superseded 
by his decision on the matter of the humble request. The 
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judgment of the High Court on February 10, 1903, turned on 
the same question. Their Lordships prefer the decision of the 

District Judge. 

Before their Lordships the appellant raised a question as to 
the validity of the bequest, assuming the condition precedent 
to have been complied with, his argument being founded 
on the Tagore Case, (l) In the view which their Lordships 
take of the condition precedent that question does not arise, 
and it does not seem to have been argued in either Court 

in India. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be allowed, the judgment of the High Court 
reversed with costs, and the judgment of the District Judge 
restored. The respondent will pay the costs of the appeal. 

Solicitor for appellant :R.T.Tasker. 

Solicitor for respondent : Douglas Grant. 

( 1 ) L. R Ind. Ap. Supp. 4?. 
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ON APPEAL FROM THE COURT OF THE JUDICIAL 

1 9 os 


COMMISSIONER OF OUDH. 


Feb* 9. 


Deed of Sale—False Recital as to Payment of Consideration—Effect of Sale as 

regards Third Parties — Champerty. 

Where the plaintiff in ejectment claimed under a transfer from the true 
owner the deed of sale containing an untrue statement as to the payment 
1 of the purchase-money, but being otherwise reasonable in its terms, and 
affirmed and acted upon by both vendor and purchaser, and neither 

champertous nor contrary to public policy :— 

Held, that it operated as a present transfer to the plaintiff, giving him 
a good title on which it was competent to him to sue. Otherwise it lay 
on the defendant to shew that it was absolutely void, and not merely 
voidable at the option of the transferor. 

Appeal from a decree of the above Court (June 7, 1899) 
reversing a decree of the Additional Civil Judge of Lucknow 
(April 29, 1896). 

The appeal raised the right of succession to the taluqa of 
Birwa Mehnon, situate in the district of Gonda in Oudh, the 
last male owner of which was Bhaiya Pirthipal Singh. After 
the annexation of Oudh and the confiscation of all proprietary 
rights in the soil by the proclamation of March 15, 1858, the 

second summary settlement of this taluqa was made with him 

in February, 1859, and on the preparation of lists of taluq- 
dars, as provided by Act I. of 1869, s. 8, his name was entered 
in lists 1 and 2. He died on November 3, 1859, and was 
succeeded by his widow Thakurain Sarfaraz Koer, who died 
on February 20, 1870, and was succeeded by her daughter 
Thakurain Brijraj Koer. The daughter died on February 23, 
1879 and on her death the Deputy Commissioner of Gonda, 
by order dated February 27, 1879, placed her husband Lai 
Achal Ham, the appellant, in possession of the said taluqa. 

% 

* Present : LORD MACNAGHTEN, LORD LlNDLEY, SIR ANDREW SCOBI.E, 
and SIR ARTHUR WH-SON. 
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Since then there has been constant litigation by members of 
the family of Pirthipal Singh to recover possession of the 
estate, and two judgments in regard to the succession have 
been delivered by the Privy Council, the first in Achal Ram v. 
Udai Partab Addiya Dat Singh (l), and the second in Naritidai' 
Bahadur Singh v. Achal Ram. (2) Those judgments esta¬ 
blished—(l.) that Pirthipal Singh was a taluqdar within the 
meaning of Act I. of 1869, and that the succession to his estate 
is governed by s. 22 of the Act ; (2.) that in default of other 
heirs specified in the said section the succession is governed by 
clause 11 thereof, and that in the application of that clause a 
single heir alone succeeds; (3.) that the single heir, where the 
taluqdar’s name is in list 2 , is not to be determined of necessity 
by the rule of lineal primogeniture, that nearness of degree has 
preference over priority of line', and that where two claimants 
are equal in degree preference is given to priority of line ; 
(4.) that a Hindu female succeeding under the said section 
takes only a Hindu female’s estate of inheritance, and on her 
death the succession opens to the next heir of the last male 
holder. 

Pirthipal Singh’s death in November, 1859, was before the 
regular settlement of the province of Oudh. His widow 
Sarfaraz Koer eventually obtained from the Commissioner of 
Fvzabad on August 25, 1869, a decree declaring her absolute 
proprietor as widow of the taluqdar succeeding under Act I. of 
1869, s. 22, clause 7. On her daughter’s death as above stated 
Jubraj Singh claimed as nearest collateral heir to Pirthipal. 
At his death in November, 1881, Ardawan succeeded to his 
claim, and in 1888 sold a half-share to the respondent. The 
suit in which this appeal arose was brought by Ardawan and 
the respondent. An earlier suit had been brought against 
Achal Ram by Udai Partab Addiya Dat Singh, Raja of Bhaiya, 
who claimed preferentially by the rule of lineal primogeniture 
as a collateral nearer in line, but later in degree as compared to 
Ardawan’s father. He obtained possession under a decree of 
the Judicial Commissioner, and in turn one Narindar, another 
collateral heir (entitled only if the succession opened on the 

( 2 ) ( 1893 ) L, R, 20 Ind. Ap. 77 . 


( 1 ) ( 1883 ) L. R. 11 Ind. Ap. 51 , 
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t death of Sarfaraz Koer) obtained a decree against him in 1883, 
and he also sold a half-share to the respondent, finally the 
Envy Council dismissed the Raja of Bhaiya’s suit on the 
ground that he had failed to prove a custom of descent by 
lineal primogeniture (l), and dismissed Narindar s suit (2) on 
the ground that he had failed to prove the exclusion of daughters 
from inheritance. Achal Ram regained possession after the 
dismissal of the Raja of Bhaiya’s suit. 

The present suit was founded on the preferential heirship of 
Ardawan’s father when the succession opened on the death 
of Pirthipal's daughter, the Raja respondent claiming as 
purchaser of a moiety from Ardawan. 

The appellant, after Ardawan had withdrawn from the suit 
on a petition of compromise, defended his title to a moiety. 
He raised a number of contentions, the one material to this 
appeal being that Ardawan had not validly transferred a 
moiety to the respondent, and that the latter had no right (o 
maintain the suit on the basis thereof, inasmuch as it was 
champertous and not enforceable against him. 

Upon this point the First Court considered that the deed 
of sale relied on by the respondent did not truly represent 
the contract between him and Ardawan, and that if it did the 
'respondent had not completely carried out its terms, and 
accordingly it could not be enforced, and that it had been 
obtained by the respondent purely for the purpose of gambling 
in litigation in order to have a second string to his bow if 
Narindar failed in his suit. The Judicial Commissioner, on the 
f other hand, considered that the deed of sale was valid in law 
to convey to the respondent a moiety of the taluq ; while his 
^Volleague, the Additional Judicial Commissioner, was of opinion 
tha$. the deed was champertous and ineffective to convey the 
• ^moiety, and operative only as an agreement to convey after 
' Ar'dawan had obtained a decree. The case was accordingly 
' referred to a third Judicial Commissioner, who decided that 
there was a’ v.alid transfer in pracsenti of the moiety. In the 
result* and after remand, the respondent obtained a decree in 
ejectment as regards his moiety claimed. 

(U See L. R. n Ind* Ap. 51. (2) L- R - 20 Ind, Ap. 77. 
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Haldane, K. C., Bonnerjee, and Ross, for the appellant, con¬ 
tended upon the point, which was treated as a preliminary one, 
that the deed of sale relied upon was not a valid contract of 
sale between the parties to it. If a valid contract, it could not 
operate as a present transfer of a moiety to the respondent and 
entitle him to obtain possession! thereof from the appellant. 
Ardawan at the date of the deed was not in possession of the 
property which he purported to sell, and accordingly he could 
not give title or the right to recover possession from a third 
party. Accordingly, the effect of the deed was at the utmost 
only to give the respondent a right to obtain or enforce a 
transfer from Ardawan on his coming into possession—a con¬ 
dition which never happened. On this point reference was 
made to Ranee Bhobasoondree Dasseah v. Issnrchunder Dutt. (l) 
Then it was contended that the deed was void as being cham- 
pertous and contrary to public policy : see Tara Soondaree 
Chowdhrain v. Collector of Mymensingh (2) : Chunderkant 
Hooker jee v. Ramcoomar Koondu (3) ; Debi Dayal Sahoo v. 
Bhan Pertap Singh. (4) 

De Gruyther, for the respondent, contended that he had 
under the deed of sale a good title to a moiety of the taluq in 
suit. The case cited on the other side from 11 Beng. L. R. 36 
was based upon Raja Sahib Perhlad Sein v. Budhoo Singh (5), 
and both were distinguished in Kalidas Mullick v. Kanhya 
Lal Pandit. (6) All that was decided in those cases was that 
the purchaser must shew that by the terms of the contract he 
is entitled to possession. Here the vendor has never disputed 
that right ; the terms of the contract have been affirmed and 
acted upon by both parties; but a third party, the appellant, 
a stranger to the contract, comes forward and denies the 
respondent’s right thereunder. The rule of Hindu law as to 
the necessity or propriety of delivery of possession so as 
to place the effect of the transaction beyond dispute did not 
affect this case, where the effect was admitted by both the 


(1) (1872) n Beng. L. R. 36. 
(2X1874) 13 Beng. L. R. 495 - 
( 3 ) (1874) 13 Beng. L - R - S 3 0 ; 
and on appeal (1876) L. R. 4 Ind, Ap. 


(4) (1903) Ind. L. R. 31 Calc. 433. 
(s) (*869) 12 Moore’s Ind. Ap. Ca. 
27 S. 292,306. 

(6) (1884) L. R. 11 Ind. Ap. 2 i 9 . 
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parties to the contract : see Mayne’s Hindu Law, 6 th ed. *• • 

pp. 494, 496. Delivery of possession was not essential to 1905 

the transfer of title. On the oth^r hand, the effect of registra- Lal achat. 

tion was to complete the title : see Transfer of Property Act, 

ss. 3, 54, and 123, Phulcliand v. Lakkhu (1) ; Dhannodas Das r a j a Kazim 

v. Nistarini Dasi (2), and Bat Rantbai v. Bai Mam. (3) khan. 

With regard to this deed being void as against public policy, 

the law of champerty did not apply to India, and if it did this 

transaction could not be held to be champ^rtous. Upon the 

first point he referred to Kutiwar Rain Lai v. Nilkanth (4) and 

Ramcoomar Coondoo v. Chnnder Canto Mookerjee (5); and upon 

the latter point, Fischei‘ v. Katnala Naicker. ( 6 ) The terms 

of this contract were not unconscionable or extortionate, or in 

any way opposed to public policy. 

The appellant was thereupon h°ard on the whole case. 

Counsel for the appellant contended that Ardawan was not 
entitled since the preferential heir was found in the line of 
Azmat Singh,who had not passed from the family by adoption, 
as contended for by the respondent. There was no evidence 
that Azmat had changed his gotra, and accordingly he remained 
in the gotra of birth : Stokes’ Hindu Law Books, p. 564, as to 
the meaning of gotra. The evidence of adoption was insuffi¬ 
cient. It was also contended that under Act I. of i869, ss. 2, 

11, and 22 , Pirthi pal's daughter took absolutely: see Brij 
Indai* Bahadur v. Janki Koer (7) ; and accordingly that the 
appellant as her heir succeeded to the exclusion of Pirthipal’s 
collaterals ; otherwise the custom to exclude daughters should 
have been decided in the affirmative, and in that case the suc¬ 
cession opened to collaterals on the death of the widow, and 
Ardawan’s title, if any, would have been extinguished by the 

law of limitation. 

The respondent's counsel contended that on the evidence the 


(D f 1993 ) 1 °^- L. R. 25 Allah. 
358. 

(2) (1887) Ind. L. R- 14 Calc. 446. 

(3) (1898) Ind. L. R. 23 Bomb. 

234 - . 


(4) (1893) L. R. 20 Ind. Ap. 112; 
Ind. L. R. 20 Calc. 843. 

(5) C1876) L. R. 4 Ind. Ap. 23. 

(6) (i860) 8 Moore’s Ind. Ap. Ca. 
170. * 75 - 


(7) L. R. S Ind. Ap. 1. 



118 


INDIAN APPEALS. 


[l; fc. 


J- • adoption of Azmat was satisfactorily proved, and that the Court 
1905 below was right in upholding it. With regard to the exclusion 
I.alachal daughters, there were concurrent findings of fact that no 
Ram custom to that effect was proved. It was impossible to hold 
Raja Kazim that Pirthipal’s daughter took absolutely : see Achal Ram v. 
Khan N Udtn Partab Addiya Dat Singh (l), Narindar Bahadur Singh 
- v. Achal Rani (2), Rat Bijai Bahadur Singh v. Jagatpal 

Singh (3), Dewan Jagatpal Singh v. Jageshai‘ Baksh Singh (4), 
and Lai Sheo Partab Singh v. Allahabad Bank. (5) 


*9°S The judgment of their Lordships was delivered by 

cb ' 9 ’ Lord Macnaghten. This is an appeal from a judgment 
and decree of the Court of the Judicial Commissioner of Oudh, 
reversing the decision of the Court below, and awarding to the 
respondent Raja Kazim Husain Khan possession of one-half of 
the taluq Birwa Mehnon. 

The taluq was granted to one Pirthipal after the confisca : 
tion. It was placed in classes 1 and 2, but not in class 3 of 
Act I. of 1869. The taluq, therefore, is one that devolves upon 
a single, heir, though not descending according to the rules of 

lineal primogeniture. •• ... 

• • 

Pirthipal died in the year 1859. He left a widow and a 
daughter, but no male issue. He was succeeded by his widow. 
She died in 1870, and then the daughter inherited the estate. 
Upon her death on February 23, 1879, the succession opened 
to collaterals of Pirthipal. 

■ The appellant Achal Ram was the husband of Pirthipal’s 
daughter. On his wife*s ; . death he took possession. . He was 
beset by litigation. But with the exception of a short interval 
following his dispossession by a claimant who succeeded in the 
Court of the Judicial Commissioner, but failed before this 
tribunal, he managed to hold sole possession against all comers 
until the decree now under appeal was pronounced. 


The - respondent Raja Kazim Husain Khan claims to be 
entitled to one moiety of the estate under a purchase from 

(1) L. R. 11 Ind. Ap. 51. (3) (1890J L. R. 17 l n d.- Ap. 173. 

(i) L. R. 20 Ind. Ap. 77 * U) O902) L. R. 30 Ind. Ap. 37. 

(5) (1^03) R- 30 Ind. Ap. 309. 
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Ardawan Singh, who has been held to be the.* heir of- the '• • 
nearest collateral of Pirthipal living at the daughter’s death. 1905 

The present suit was brought by Ardawan and the Raja suing Lap Achal 
as co-plaintiffs. Ardawan afterwards withdrew from the case. 1 
lie is said to have been bought off by Achal Ram. At any RaJa Kazim 

• * . - ’ * HUSAIN 

rate, at his own request and on the allegation. that he was khan. 
sat|sfied his case was baseless, his name was struck off the ” 
record. Then arose the question whether the Raja could sue 
alone, and it was held that he could. 

A great number of objections were raised by Achal Ram by 
^ay of defence. All but two are disposed of, either by decisions 
of this Board or by concurrent findings which the appellant is 
not in a position to contest. The two remaining objections 
are these : In the first place it is contended that the sale to the 
Raja was void‘as being champertous and a “ gambling in 
litigation ” contrary to public policy. Then it is objected that 
there is a - branch of the family senior to- that • to which 
Ardawan belongs, and that in it there are to be found col¬ 
laterals nearer than Ardawan. This branch traces descent 
from a remote ancestor, -Azmat Singh, the younger son of a 
powerful chieftain called Dutt Singh, from whose brother 
Ardawan is descended. The sole question on this part of the 
case is whether Azmat passed out of the family by adoption. 

On this point, as well as on the question of champerty, the 
Cppr't of. the . Judicial. Commissioner differed from the Court of 
first instance, which held the sale-deed void and the adoption 
not proved. 

The sale-deed is dated August 11, 1888. in it Ardawan 
states his title by succession, the impossibility of recovering 
possession, from Achal Ram without a suit, and his own 
inability to sue owing to want of money. “So therefore,” he 
goes on to say, “ he has sold half the estate to the Raja for a 
lakh and a half of rupees. He acknowledges the receipt of one 
lakh.” ‘ The balance of Ks. 50,000 is to remain on deposit with 
the Raja to be expended in prosecuting ' the proposed suit and 
in paying a monthly stipend of Rs. 50 to hinttelf and Rs. 20 
to a mukhtar. On the termination of the litigation he is to 
receive the balance. In the suit the Raja and he are to act 
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and work jointly, and the Raja is given full power to conduct 
the litigation and manage the expenditure. 

Now, at the date of the sale-deed the position of things was 
this. Achal Ram was in possession. A suit to recover the 
estate had been brought against him by one Narendra, who 
apparently would have been entitled as the heir of his father, 
Harbhagat Singh, if the succession had opened on the death 
of Pirthipal’s widow. That suit had been dismissed by the 
Subordinate Judge on the ground of limitation. The dismissal 
had been affirmed by the Judicial Commissioner on a different 
ground, and an appeal was then pending to the Privy Council. 
It seems that the Raja had bought one moiety of the estate 
from Narendra under a deed of sale framed on the same lines 
as Ardawan’s deed, while Narendra and Ardawan had come to 
some arrangement for dividing the estate between them in case 
either the one or the other should succeed against Achal Ram. 

The statement in the sale-deed to the effect that one lakh 
had been paid to Ardawan was not in accordance with the fact. 
Indeed, it seems inconsistent with the scope of the deed. It is 
hardly conceivable that anybody in the position of the Raja 
would pay down without any security so large a sum to a man 
confessedly without means. And besides it is obvious that if 
it had been intended that Ardawan should receive a lakh of 
rupees at once, there would have been no occasion to provide a 
monthly allowance for his “ personal expenses.” Probably the 
statement was introduced by the draftsman under the notion 
that it might impart some additional solemnity to the instru¬ 
ment. Of course, at the first blush, the untrue statement 
throws suspicion upon the whole transaction. But after all, 
so long as the deed stands, it is no concern of Achal Ram’s 
that Ardawan may have a grievance on the score of a mis¬ 
statement in an instrument to which Achal Ram is no party. 
Ardawan himself has taken no steps to impeach the deed. On 
the contrary, in the course of the two years that elapsed 
between the date of the deed and the institution of the suit 

(which was delayed as long as possible in order to await the 

result of Narendra’s appeal) Ardawan more than once affirmed 
tfie transaction, claiming and receiving his monthly allowance 
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under the deed and urging the Raja’s agent to commence pro- J- c * 
ceedings without delay. It is not enough for Achal Ram to i 9 o S 
make out that the sale-deed is voidable at the option of j AL ,\ cha l 
A rdawan. He must shew that it was and is absolutely void. Kam 
B ut now Achal Ram is in this further difficulty, that, accord- r a j a kazim 
ing to Ardawan’s petition of compromise, which he puts ^han^ 

'forward as part of his case, Ardawan has nothing to complain - 

of, for he had nothing to sell. It may be added that the Raja 
did all in his power to procure the attendance of Ardawan at 
the trial, but he was kept out of the way. 


Apart from the untrue recital in the sale-deed, there seems to 
be no flaw in the transaction. Without assistance Ardawan 
could not have prosecuted his claim. There was nothing 
extortionate or unreasonable in the terms of the bargain. 
There was no gambling in litigation. 1 here was nothing 
contrary to public policy. Their Lordships agree with the 
judgment of the Court of the judicial Commissioner that the 
transaction was a present transfer by Ardawan of one moiety 
of his interest in the estate, giving a good title to the Raja on 
which it was competent for him to sue. 


The question of • Azmat’s adoption is not quite so simple a 
matter. The adoption, if it took place, occurred before the 
year 1631 A.D., when Azmat succeeded to the Mankapur Raj. 
At this distance of time it is of course impossible to prove that 
all the requisite ceremonies were duly and regularly performed. 
On the one hand, it is not disputed that Azmat and his 
descendants, successors in the Raj, remained Bisains, though 
the adoption, if it took place, was an adoption into the 
Bandhalgoti clan, a clan much inferior in social position to 
the Bisains. It appears that on the death of a member of the 
Mankapur family the ceremonies usual on the death of a 
relative are observed among the Bisains of Birwa Mehnon, a 
circumstance unusual in the case of an adoption out of the 
family, though, it is said, not unprecedented. 

On the other hand, there is a body of tradition strong and 

persistent in favour of the adoption, and there is a story still 

current which may possibly serve to throw some light on the 
transaction. It is said that on Azmat’s birth* there was a 
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prophecy put about to the effect that the child would become a 
Raja within eight days. His father, Dutt Singh, alarmed for 
the safety of himself and his eldest son, contemplated removing 
the danger in a summary manner, but a better way was found 
of defeating or fulfilling the prophecy. The Rani of Mankapur, 
a sister of Dutt Singh’s wife, whose son, Partab Singh, the last 
of his line, had recently died without issue, leaving a wife who 
became a Satti with her husband, out of affection for her 
nephew or her nephew’s mother, or through fear of her 
powerful neighbour, was ready to adopt the child to succeed 
her in the Raj of Mankapur. 

The tradition of the adoption is preserved in the \V ajib-ul-arz 
of mouza Ashrafpur, Pargana Mankapur, and is to be found 
recorded in the Oudh Gazetteer and the Gonda Settlement 
Report. 

It is to be observed that in no previous litigation did Achal 
Ram ever suggest that collaterals nearer in degree were to be 
found in Azmat’s line. On the contrary, he filed evidence 
tending to shew Azmat’s adoption. It is still more significant 
that no claim to the taluq Birwa Mehnon has ever been set up 
by any member of the Mankapur family. 

On the whole their Lordships see no reason to differ from 
the conclusion at which the Court of the Judicial Commissioner 
has arrived. It seems to them that the evidence, in favour of 

adoption preponderates. ... ... 

Their Lordships, therefore, will humbly advise His Majesty 
that the appeal should be dismissed. 

The appellant will pay the costs of the appeal. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitor for respondent : R. T . Tasker. 
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La>o of Mortgage—Transfer of Property Act, ss. 74, 86— Practice Multiplicity 
of Suits—Civil Procedure Code. s. 244— Terms of Decree cannot he added 
to in Execution . 


Although the form of decree for foreclosure prescribed by s. 86 of the 
Transfer of Property Act, 1882 contemplates a suit between one mort¬ 
gagee and the mortgagor only, it should in practice be adapted to the 
particular circumstances of each case, and provide in the case of puisne 
incumbrancers for the exercise of successive rights of redemption and for 
working out the rights of parties in the event of redemption by any one of 
them. 

Where the prescribed form was followed (puisne incumbrancers beinji 
parties) and relief was decreed only as between the first mortgagees and 
the mortgagor, payment by a puisne incumbrancer of the amount decreed 
satisfies the decree, which is thereby discharged, and the’rights of the parties 
cannot be worked out in the execution department. Sect. 74 transfers to 
the incumbrancer so paying the rights and powers of the mortgagee who 
has been paid, but does not revive a decree which has been discharged. 

In a suit for (in effect) appropriate relief as between two second mort¬ 
gagees it appeared that there had been two prior suits relating to the 
mortgaged property, one by the first mortgagees (the defendant being one 
. :•••• of them), in which a decree nisi for foreclosure ' had been discharged by 
■ • the plaintiff’s payment of the amount decreed; the other by the second 
mortgagees, in winch a decree absolute for foreclosure had been made 
Held, that s. 244 of the Civil Procedure Code did not apply so as to bar 
the suit. In the first mortgagees’suit the decree was exhausted, and in 
execution the Court could not add to its terms ; in the second mortgagees’ 
suit the relief decreed had also been obtained, and thereafter the rights 
• of the co-plaintiffs in respect of the first mortgage (which was not in 
- question in that suit) could not be worked out. 

Appeal from a decree of the High Court (Dec. 10, 1901), 
which dismissed the plaintiffs' suit reversing a decree of the 
Subordinate Judge of Mainpuri (June 23, 1898), which had 
granted foreclosure as prayed. 

The suit was brought by Gaya Prasad on February 3, 1898, 

* Present : LORD DaVEY, LORD ROBERTSON, and SIR ARTHUR WILSON, 
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on a mortgage of village Patara dated July 20, 1889, by one 
Fateh Chand, the then owner, in favour of the respondent and 
one Kunjbihari Lai, the second defendant, for Rs. 7,101. The 
plaint alleged a second mortgage of the same property, dated 
October 22, 1889, in favour of the respondent and Anant Ram 
in equal moieties, and that the plaintiff succeeded to Anant 
Ram’s moiety by purchase on October 1, 1891. It also narrated 
a foreclosure decree obtained on December 22, 1894, in suit 
No. 123 of 1893, by the respondent and Kunjbihari on the first 
mortgage deed, conditional upon the non-payment of principal 
and interest on a fixed date, and that the plaintiff, a party 
defendant thereto, had on January 3, 1896, deposited in court 
the amount due on the said mortgage, which amount had 
been subsequently paid out in equal shares to the two litst 
mortgagees. 


This decree followed the form prescribed by s. 86 of the 
Transfer of Property Act, 1882, which did not provide for suc¬ 
cessive rights of redemption or for the adjustment of the rights 
of the parties interested when there were more than mortgagor 
and mortgagee. The further proceedings thereunder consequent 
upon the first mortgage being paid off by one of the second 
mortgagees were as follows : On the said January 3, 1896, Gaya 
Prasad prayed that under s. 74 of the Transfer of Property Act 
“all the rights which the decree-holders, viz., Bansidhar and 
Kunjbihari Lai, have under a deed dated July 20, 1889, and in 
respect of which decree in No. 123 of 1893 was passed on 
December 22, 1894, may be transferred in favour of the peti¬ 
tioner and the amount due under the decree may be paid to 
the decree-holders.” On December 11 in the same year the 
plaintiff herein, i.e. Gaya Prasad, applied that the said decree- 
holders “ be directed to deliver up to Gaya Prasad, defendant, 
the subsequent mortgagee, all documents in their possession or 
power relating to the mortgaged property, and deliver posses¬ 
sion of the mortgaged property to Gaya Prasad.” On June 26, 
1897, the Subordinate Judge ordered . “ As Gaya Prasad, 

defendant, the subsequent mortgagee, paid the amount due 
under the decree passed on the basis of a mortgage to the 
plaintiffs, he became the representative of the plaintiffs’ mort- 
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gagees. The defendant petitioner can get no relief in the 
miscellaneous department. 

On August 3, 1897, Gaya Prasad prayed also in the said suit, 
No. 123 of 1893, for a decree for absolute foreclosure in respect 
of the mortgaged property as “ the representative of the plain¬ 
tiffs’ mortgagees.” On the same day the application was 
disallowed with costs, the judge remarking in bis judgment : 
“ It is urged by Bansidhar that in this case a decree for absolute 
foreclosure cannot be prepared in favour of Gaya Prasad, 
defendant. ” He ruled that the decree remained no longer 
capable of execution, and that Gaya Prasad is entitled to bring 
a suit for foreclosure, but “ he has not acquired the status of a 
^decree-holder and cannot get a decree for absolute foreclosure 
prepared in his favour. ” Such a decree, he held, would be 
contrary to the order in the decree already passed. 

Gaya Prasad thereupon brought the suit in which this appeal 
arose, alleging that his cause of action accrued on January 3, 
1896, the date of his deposit in court of the amount of the first 
mortgage money; that he “ acquired under s. 74 (Act IV. of 
1882) all the rights and interests possessed by the prior mort¬ 
gagees, decree-holders”; and that in a suit No. 122 of 1893 a 
decree nisi of foreclosure had been also obtained on the said 
December 22, 1894, that is, of even date with the decree in 
No. 123 of 1893, by the second mortgagees whereby the equities 
to redeem subsequent to that of the second mortgagees were 
conditionally extinguished. 

He nevertheless made the representatives of the mortgagor 
and the third mortgagee parties to the suit, and, without referring 
to the respondent’s equity to redeem a moiety of the estate 
under his second mortgage, prayed—(l.) for an absolute decree of 
foreclosure ; (2.) that under certain circumstances the mortgagor 
and the third mortgagee should be allowed to redeem and a 
foreclosure conditioned on their default be granted; (3.) that 
the respondent be directed to pay a moiety of the sum deposited 

in court on January 3, 1896, with interest and costs. 

• 

The mortgagor and third mortgagee did not appear. The 
respondent contended in his written statement that the suit 
was barred by s. 244 of the Civil Procedure Code—in other 
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words, that the plaintiff who had redeemed the first mortgage 
under s. 75 of the Transfer of Property Act could obtain all the 
relief to which he was entitled in the suit No. 123 of 1893 
brought on the first mortgage, which suit had not yet been 
finally disposed of. Issues were settled on March 30, 1898, 
and on June 22 the plaintiffs’ pleader brought to the notice of 
the Court that a decree absolute for foreclosure on the basis of 
the second mortgage, the decree nisi on which had, as stated in 
the plaint, been passed on December 22, 1894, in suit No. 122 
of 1893, had been obtained on May 7, 1898, under s. 87 of the 
Transfer of Property Act at the instance of the respondent 
alone, and that under the decree the appellant became the 
absolute owner of half of the whole mortgaged property. 


The Subordinate Judge in his judgment said : “ The plaintiff 
has made three prayers in his plaint—(1.) for obtaining a decree 
absolute without a condition of redemption of mortgage ; 
(2.) in the event of the first prayer not being granted, for a 
decree under s. 86 of the Transfer of Property Act, fixing 
specified period, and in the event of non-compliance therewith 
for a decree absolute; (3.) in case the aforesaid two prayers 
may not be granted, then for a decree for Rs.7,546 8a. to be 
passed against the person and property of Babu Bansidhar, 
defendant No. 1.” 

“ The reason why the Court hesitates' to grant the first : 
prayer is that on such a; decree’being given the subsequent 
incumbrancers would not have opportunity of paying the prior 
debt, the difficulties ..which had formerly arisen and which 
necessitated this suit. It is further contended by the answer¬ 
ing defendant’s learned pleaders that the defendant obtained a 
decree absolute in the month of May, 1898, subsequently to 
the institution of this suit, and that therefore two decrees 
absolute cannot be given. But this contention carries no 
weight, inasmuch as that decree does not affect this plaintiff 
when he has already paid the prior debt. The second prayer 
is allowable. In this case the subsequent mortgagees, Babu 
Prag Narain and others, shall again have opportunity to 
redeem, because in the presence of plaintiff they cannot pay 
the amount of the decree under s. 86 of the Transfer of Pro- 
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perty Act obtained by the answering defendant and Kunj 
Bihari Lai. Now, if they like, they can make the payment. 

The Court can get no other opportunity other than this to pass 
a just decree; otherwise the plaintifl who has bona fide paid a 
large amount of prior debt will be deprived of his right.” 

The High Court reversed the decree of the lower Court, and p.ansidhak. 
dismissed the suit as barred by s. 244 : “ It seems to us clear 
that Gaya Prasad, who as second mortgagee was a party to 
the suit when he paid ofi th" claim of the plaintiffs, acquired 
under s. 74 of the Transfer of Property Act all the rights and 
powers of the first mortgagees, th* decree-holders in respect of 
the mortgaged property, and in effect stepped into the shoes 
of the plaintiffs, so far as regarded the enforcement of their 
rights. He practically became the decree-holder in place of 
the original decreediolders. The suit was not thereby termi¬ 
nated, nor did the plaintiffs cease to be parties to it, although 
they ceased no doubt to have any interest in its further 
prosecution. It still remained for the Court to adjust the. 
rights and liabilities of all the parties to the suit in respect of 
the mortgaged property and in respect of costs, and if necessary 
for that purpose to make and enforce an absolute order for 
foreclosure. The right, which belonged to the plaintiffs, to 
have the primary decree effectually worked out by execution 
passed to Gaya Prasad by virtue of s. 74 of the Act above 
referred to, he having satisfied the claim of the plaintiffs. With 
the change of interest so caused the suit continued to be a 

subsisting suit. ” 

Ross , for the appellant, contended that the suit was not 
barred by s. 244 of the Civil Procedure Code. The decree 
dated December 22, 1894, in suit Nd'. 123 of 1893 was no 
longer capable of execution after Gaya Prasad had paid the 
money into court, and after its acceptance by the plaintiffs. 

By that payment and acceptance the decree was discharged and 
satisfied. Moreover, by its true construction the plaintiff could 
not have obtained in the execution department the relief prayed 
for by him. That decree was so drawn as lo be applicable only 
as between the first mortgagee and mortgagor, following the 
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form prescribed in s. 86 of the Transfer of Property Act, and 
did not provide for the case which has arisen of a second mort¬ 
gagee having paid off the first mortgage, or for the enforcement 
of the second mortgagee’s rights in any event. As transferee 
of the first mortgage he had rights not cognizable in that 
suit, for they were not affected by the decree which had been 
passed, and therefore could not be worked out in execution 
thereof. The decree ought to have provided for successive 
redemptions. [Lord Davey. Could he not have gone on 
with his own suit, No. 122?] In that suit he was co-plaintiff 
with the present defendant, it did not relate to the first mort¬ 
gage, and the first mortgagees were not parties. Reference was 
made to the Transfer of Property Act, 1882, ss. 74 and 86 : 
Mallikarjunadu Setti v. Lingamurti Pantulu (]); Ram Kir pal 
v. Rup Kuari (2) ; Mungul Per shad Dichit v. Crija Kant 
Lahiri Chowdhry. (3) 


Cowell , for the respondent, contended that the suit was 
barred by s. 244, for in the events which had happened all the 
equities of all parties had been disposed of except the sole 
remaining one which was the subject of this suit, which could 
easily have been disposed of in either of the two former suits. 
The first mortgagee had been paid off ; all equities subsequent 
to those of the second mortgagees had been foreclosed. The 
result was that the plaintiff in this suit was absolutely entitled 
to one moiety of the property and was owner of the other moiety 
subject to a mortgage, which the defendant could have been 
ordered to redeem or be foreclosed in either of the former suits 
In No. 123 further directions adapted to the events which 
had happened could have been given, but had not even been 
applied for. It could not be expected that an elaborate decree 
as suggested in Seton on Decrees should be given by a Mofussil 
Court in the first instance dealing with every contingency 
which might arise. Sect. 85 of the Transfer of Property Act 
on its true construction rendered it obligatory on the Courts to 
adjust all the equities of and in the mortgaged property the 

CD (1902) Ind. L. R. 25 Madr. (2) (1883) L. R. u i nd> Ap 
244, 258. 40- 

I** ^ Ind. Ap. 123, 
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subject of suit, and the Courts had so construed the section : 
see Ghulam Kadir Khan v. Mustakim Khan . (l) The plain¬ 
tiff was bound at his own peril, like every oth°r party to those 
suits, to see that his rights were provided for. If the sole 
remaining equity relating to the mortgage in question could 
not have been ascertained or enforced in suit No. 123, there 
was still the suit No. 122, and under s. 244 and question 
arising between the parties, whether co-plainiiffs or co-defend¬ 
ants, could on the true construction of that section have been 
decided. A third suit under the circumstances was vexatious 
and ought not to be allowed, at all events not until the plaintiff 
had asked for in one or other of the former suits and been 
refused the relief which he was entitled to. The only claims 
which he had put forward in the suit No. 123 were unfounded. 

Ross replied. 

The judgment of their Lordships was delivered by 

LORD Davey. This is an appeal from a decree of the High 
Court at Allahabad, dated December 10, 1901, by which the 
previous decree of the Subordinate Judge of Mainpuri was 
reversed. The appellants are the representatives of the original 
plaintiff, Gaya Prasad, who died during the pendency of the 
suit. The case involves the consideration of some complicated 
mortgage transactions. 

On July 20, 1889, Chaudhri Fateh Chand executed a mort¬ 
gage by conditional sale in favour of the respondent Bansidhar 
and Kunj Bihari Lai for Rs. 7,101. The mortgaged property 
consisted of two villages, Patara and Bhatpura. 

On October 22, 1889, the same mortgagor executed a second 
mortgage by conditional sale in favour of Anant Ram and the 
respondent for Rs. 10,000 and interest. This mortgage com¬ 
prised Patara and eight other villages, not including Bhatpura. 
On October 1, 1891, Anant Ram sold his moiety of this mort¬ 
gage to Gaya Prasad. The situation, therefore, as regards 
Patara was that the respondent and Kunj Bihari Lai were first 
" mortgagees and the respondent and Gaya Prasad were second 
mortgagees. 
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On September 17, 1893, a suit (No. 123 of 1893) was com¬ 
menced in the Court of the Subordinate Judge of Mainpuri for 
foreclosure of the first mortgage. As ultimately constituted 
the suit was by the respondent and Kunj Bihari Lai, the first 
mortgagees on Patara, against Chaudhri Raj Kunwar, son and 
heir of Chaudhri Fateh Chand (then deceased), Gaya Prasad, 
and one Munshi Nawal Kishore, who appears to have held a 
third mortgage on the same property. Bhatpura had been 
disposed of under a prior hypothecation, and was excluded 
from the suit by order. 

On September 27, 1893, another suit (No. 122 of 1893) was 
commenced in the same Court for foreclosure of the second 
mortgage. This suit, as finally constituted, was one by the 
respondent and Gaya Prasad against Chaudhri Raj Kunwar 
and Munshi Nawal Kishore. 

On December 22, 1894, decrees were made in both these 

9 

suits. By the decree in the first suit it was ordered that on 
the defendant (sic) paying to the plaintiff (sic) or into court 
on April 22, 1895, the sum of Rs. 14,211 7a. 9 p. y with future 
interest at the rate of 8 annas per cent, per mensem, the 
plaintiff should deliver up to the defendant all documents in 
his possession relating to the mortgaged property, and should 
transfer the property to the defendant free from incumbrances 
created by the plaintiff, but if such payment were not made on 
April 22, 1895, it was ordered that the defendant should be 
absolutely debarred of all right to redeem the mortgaged pro¬ 
perty. The decree in the second suit was in the same form 
mutatis mutandis. 

Their Lordships will here observe that the decree in the first 
suit does not seem to be adapted to a suit by a first mortgagee 
against subsequent incumbrancers and mortgagor. It appears 
to be a transcript of the form of order given in s. 86 of the 
Transfer of Property Act, 1882. That form contemplates a 
suit between one mortgagee and the mortgagor only, and 
should be treated as a common form not to be literally followed 
in every suit for foreclosure, but to be adapted to the particular 
circumstances of each case. The decree does not provide for 

the exercise by the puisne incumbrancers of their successive 
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right? of redemption or for working out *he *’gh 


O! 


the 
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parties in the event of any puisne incumbrancer in trout ot the 

mortgagor redeeming the mortgaged property so as to make a 
complete decree. An appropriate decree for that puipo>e 
well-known in the Chancery Division of the High Comt ui 
England, and a form of u will he found in Seton on Wviees. r 
6 th ed. voL iii. p. 1°“°. Probably it is consulted that the 
right? of the puisne incumbrancers are snthoienth piotected 
by the provisions of ss. 74 and S3 ot the Transfer of Ttopeitv 
\ct. But it deserves consideration whether a term of oulei 
suitable for use in the Indian Courts might not he adopted .» 

which those rights would be recognised aud provision umde toi 

the event of their being exercised. The “defendant \\\ the 
decree before their Lordships apparently means the mougagoi 

only. 

The time for redemption on the deone was Bom time to 

time enlarged, but the money was not paid by the mottgugoi. 

rm Innuarv 3 1896, when the enlarged time was about to 

expire Gaya Prasad paid into court the sum of K«*. \^0^, ami 
that sum was taken out by the plaintiffs, the first mortgagees 

in discharge of their mortgage. 

On August 3, 1897, Gaya Prasad made an application to the 

Court that a decree for absolute foreclosure of the mm (gaged 

• property might be prepared in ids favour. This was success- 
fuUv opposed by the present respondent, lb- Subordinate 
Tudee was of opinion that as Gaya Prasad, defendant, paid up 

the amount due under the decree and complied with the mdet 

• died in the decree, that decree no longer remained capable 
C f execution. He held that Gaya Prasad had become the .epic 
tentative of the prior mortgagee under s. 74 of the Transfer of 
Property Act, and was entitled to bring a suit for foreclosure, 
hut that he had not acquired the status of a decree-holder, and 
that while he was defendant he could not execute the decree 
as decree-holder. The application was, therefore, by an order 
dlted November 6, 1897, dismissed with costs. 

Gaya Prasad, therefore, on February 3, 1898, commenced 
.. present suit against Bansidhar, Kunj Bihnri Hal, the 
widow and heir of Chaudhri Raj Kunwar fthen deceased), and 
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the representative of Munshi Nawal Kishore (then deceased). 
The plaint contains a statement of all the material circum¬ 
stances, hut the prayer of it is inartificiallv framed. In the 
opinion of their Lordships, however, it was sufficient, with the 
aid of the prayer for further relief, to enable the Court to give 
the plaintiff the appropriate relief if he was otherwise entitled 

to it. 

The respondent alone appeared and defended. By his 
written statement he contended that the suit was barred by 
s. 244 of the Civil Procedure Code, or (in other words) that the 
questions in issue should have been determined by order of the 
Court executing the previous decree, and not by separate suit. 
This contention was in direct opposition to that which he had 
successfully put forward before the Subordinate Judge. 

On June 22, 1898, a minute was filed in the suit in which it 
was stated that a decree absolute for foreclosure had been made 
in the suit of the second mortgagees (No. 122 of 1893) on 
May 7, 1898. It was not thought necessary to make the mort¬ 
gagor and third mortgagee (defendants 3 and 4 in the suit) 
respondents to this appeal, and both appellant and respondent 
seem to be agreed that the effect of the order for foreclosure 
absolute in the circumstances of the case was (as stated in 
paragraph 7 of the respondent’s case) that the mortgagor and 
third mortgage^ disappeared from the title, but the respondent 
retained a right to redeem a moiety of the mortgaged estate by 
paying to the appellants a moiety of his deposit in court in suit 
No. 123 of 1893, with, of course, subsequent interest on the 

principal of such moiety. 

■ In these circumstances the Subordinate Judge made a decree 
dated June 23, 1898, but this decree was not framed in a 
manner to work out the rights of the appellants and respondent, 
who had become the only parties interested in the property. 

On appeal by the respondent against this decree, the learned 
judges in the High Court held that the application of Gaya 
Prasad to the Subordinate Judge in the execution department 
for an order for foreclosure absolute was the proper and only 
application he could have made, and ought to have been granted. 
In the result they held that the present suit was barred by the 
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provisions of s. 244 of the Civil Procedure Code, and that the 
plaintiff had mistaken his remedy, and should have appealed 
against the order of November 6, 1897, instead of instituting a 
separate suit. And by their decree dated December 10, 1901, 
it was ordered that the decree of the Subordinate Judge be set 
aside and the suit be dismissed, but no order was made as to 
costs. 


J. C. 
190s 
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Their Lordships cannot agree with the learned judges of the 
High Court that the respective rights of Gaya Prasad and the 
respondent, consequent on the redemption by the former of 
the first mortgage on Patara, could have been worked out in 
execution of the decree of December 22, 1894, made in suit 

No. 123 of 1893, and they are of opinion that the order of 

• 

November 6, 1897, made by the Subordinate Judge on Gaya 
Prasad’s application to execute that decree was correct. Fore¬ 
closure is by the decree directed only in the event of the sum 
named not being paid into court on or before the prescribed 
date. And their Lordships think that on payment by Gaya 
Prasad of the sum into court before the expiry of the enlarged 
time, and acceptance of that sum by the plaintiffs, the decree 
was spent and became discharged and satisfied. There was, 
therefore, nothing left to be done in the execution department. 
It is true that Gaya Prasad, having made that payment (as he 
had the right to do), acquired under s. 74 of the Transfer of Pro¬ 
perty Act all the rights and powers of the mortgagees as such. 
But this would not have the effect of reviving or giving vitality 
to a decree which by the terms of it had become discharged. 
Even if that' were not so, their Lordships fail to see how the 
respective rights of Gaya Prasad, as owner of the first mort¬ 
gage and half owner of the second mortgage, and the respondent 
as owner of the other moiety of the second mortgage, could 
have been worked out without additions to the decree which 
the Court in executing the decree had no power to make. 
They are, therefore, of opinion that a new decree was required 
for the purpose, and s. 244 of the Civil Procedure Code was not 

a bar to the present suit. 

The learned counsel for the respondent, no doubt, was 
conscious of this difficulty, and he contended alternatively that 
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Gaya Prasad might have obtained the relief to which he was 
entitled in the suit of the second mortgagees (No. 122 of 1893). 
But Bansidhar and Gaya Prasad were co-plaintiffs in that suit, 
and it is equally difficult to see how the rights of the plaintiffs 
inter se in respect of the first mortgage on Patara (which was 
not in question in that suit) could have been worked out in the 
decree in suit No. 122 of 1893. 


Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be allowed, and that both the decree of 
the High Court dated December 10, 1901, and the decree of 
the Subordinate Judge dated June 23, 1898, should be dis¬ 
charged, and that it should be declared that it appearing that 
in the events which have happened the appellants, as repre¬ 
sentatives of Babu Gaya Prasad, the late plaintiff, and the 
respondent Babu Bansidhar, defendant No. 1, as between 
themselves have become the owners in equal shares of the village 
Patara, with the hamlets (naglas) appertaining thereto, in the 
plaint mentioned, subject to a charge thereon vested in the 
appellants for Rs. 15,093, being the sum paid into court by 
Babu Gaya Prasad on January 3, 1896, in suit No. 123 of 1893, 
together with subsequent interest from the last-mentioned date 
on the principal money comprised in that sum, the appellants 
are entitled to a decree in this suit; that upon the respondent 
Babu Bansidhar, on or before a day to be fixed by the Court, 
paying to the appellants, or into court, the sum of Rs. 7,546 8a., 
being one moiety of Rs. 15,093, together with future interest at 
the rate of 8 annas per cent, per mensem on Rs. 3,550 8a., being 
one moiety of the principal sum of Rs. 7,101 in the plaint 
mentioned, from January 3, 1896, to the date fixed for such 
payment, together with the costs incurred by the late plaintiff 
and the appellants in the Court of the Subordinate Judge of 
Mainpuri, including any future costs (the aggregate amount of 
such sums to be ascertained by the Court), the appellants shall 
accept the sum so paid in satisfaction of their said charge on 
the said property mentioned in the plaint so far as affects the 
respondent or his share in the said property ; but if payment 
be not made on or before the said day to be fixed by the Court 
the respondent shall be absolutely debarred of all right to 
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redeem his said share of the said property, and that each party 
should bear his own costs of the appeal to the High Court, and 
the case be remitted to the Court of the Subordinate Judge of 
Mainpuri to proceed in accordance with the above declaration. 
The respondent will pay the costs of this appeal. 

Solicitors for appellants : Barrow t Rogers & Nevill. 

Solicitors for respondent : Ranken Ford , Ford & Chester. 
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NAWAB HAIDAR HUSAIN KHAN and ) p LAI jj T i FFS ; 
Others. ....•) 

AND 

NAWAB FAGHFUR MIRZA and Others. Defendants. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMIS¬ 
SIONER OF OUDH, LUCKNOW. 

Construction— Deed of Trust-Gift of Pensions to Persons named and their 

Heirs—Literal Meaning adopted. 

Where by a deed of trust pensions were granted to certain persons 
named, and it was provided in the clause relating to their expiration and 

the gift over that they were to descend to heirs 

Held, that the literal meaning of the clause being that they should 
descend to heirs general, it could not be cut down and limited to heirs 
w bo are also issue by importing into its construction the language used 
in an earlier deed by the same settlor but relating to a different 
transaction, or in the same deed but relating to the descent of the 

trusteeship. 

Appeal from a decree of the above Court (June 20, 1899) 
setting aside a decree of the Subordinate Judge of Lucknow 
(Nov. 3, 1898) and dismissing the suit with costs. 

The plaintiff Nawab Nur Jahan Begum, the predecessor of 
the appellants, sued to recover arrears of a pension which she 
claimed under a deed of trust executed by the King of Oudh 
on November 23, 1839, and for a declaration of her right to 
receive the same for ever. She was admittedly sister and sole 

• Present : LORD JAMES OF HEREFORD, LORD ROBERTSON, SIR ANDREW 
SCOBLE, and SIR ARTHUR WILSON. 
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heiress of Nawab Khakan Bahu, a daughter-in-law of the King, 
who had died on March 21, 1889, and to whom under the 
deed of trust the pension had been granted, her name being 

mentioned therein in the list of pensioneis. 

The material clauses of the deed are set out in their 

Lordships’ judgment. 

The common case of the parties was that by the terms of 
the deed the pension in suit was transmissible by inheritance, 
and that the only question for decision was whether it was 
transmissible to heirs generally, or only to those who could 
claim by lineal descent. 

The Subordinate Judge held that “there is no ambiguity 
whatever in the words used in the above passages (meaning 
the 1st and 3rd articles), and they clearly denote that the 
pension is to lapse to the Huseinabad funds in case the 
pensioners or their heirs die without heir. There is nothing 
in these passages to shew, either by context or otherwise, that 
the right of succession to original pensioners shall be confined 
only to their descendants, and not extend to all their heirs.” 

The Appellate Court, on the other hand, while ruling that it 
was not bound to construe the word “ heirs ” in arts. 1 and 3 
as meaning heirs who are descendants, unless there would 
otherwise be a manifest inconsistency or the Court would be 
defeating the plain intention of the King, held that it was 
manifestly inconsistent with the provisions of art. 2 to 
interpret the above word “ heirs ” as meaning heirs generally. 

This was the sole ground assigned for giving to the word the 
restricted meaning contended for by the respondents. The 
Court said :— 

“ In that article [i.e.. No. 2] the King declares that it is 
necessary that the Resident for the time being should treat the 
pensioners enumerated in the deed and ‘ their descendants ’ with 
kindness, and, considering them deserving of the support of the 
British Government, always afford them his aid and assistance. 
Who were the persons for whom the King invoked the kind¬ 
ness, aid, and assistance of the Resident for the time being? 
Clearly the persons to whom the pensions were payable. If so, 
the persons intended by the King to be the recipients of the 
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pensions after the pensioners were their descendants. But if 
the word ‘ heirs ’ in arts. 1 and 3 means heirs generally, then 
the King intended that the heirs generally of the pensioners 
should receive the pensions. There is, therefore, a clear 
inconsistency. The only way to avoid this inconsistency is 
by restricting the meaning of the word ‘ heirs ^ in arts. 1 and 3 
to heirs who are descendants, for the word descendants in 
art. 2 cannot be construed as meaning heirs generally.” 
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Cowell, for the appellants, submitted that on the true con¬ 
struction of the clauses in the deed there was a trust declared 
in favour of each pensioner and his or her heirs, and that the 
deceased plaintiff was entitled to the pension in suit as nearest 
heir of the last holder, transmissible in turn to the appellants 
as her heirs and representatives. There was no inconsistency 
between arts. 1 and 3 on the one side and art. 2 on the other, 
because the class for whom the aid and assistance of the 
Resident were invoked was not shewn to be co-extensive with 
the class of persons who were the objects of the settlors 
bounty. It was submitted that art. 2 was collateral to 
arts 1 and 3, and was not intended to limit or define the 
settlor’s gift the two latter articles being alone operative for 
that purpose. The plaintiff was entitled under the plain and 
unambiguous meaning of arts. 1 and 3, and that meaning 
could not be controlled by conjecture either founded upon 
art 2 which does not relate to the same matter, or upon the 
deed ’executed by the King in the preceding year, set out in 
L R 16 Ind. Ap. 175, which related to a different transaction. 


Dc Gmyther , for the respondents, contended that the inten. 
tion of the deed, collected from the words of the various 
clauses and from all the collateral circumstances, was that 
only those heirs who were issue were entitled to succeed. In 
the deed of 1838 the Privy Council had held—see Nawab Sultan 
Mariam Begum v. Nawab Sahib Mirza (l)-that the words 
“heirs” and “issue” used therein were used as convertible 
terms, i.e., heirs were limited to those who were also issue, 
issue * could only mean such issue as were preferential heirs. 


(i) (1889) L. R. 16 Ind. Ap. 175- 
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If that deed was not part of the same transaction as the 
present, it at least shewed what were the general intentions of 
the King and in what sense he used the word heirs.’ The 
objects of his bounty in 1838 were his blood relations, in 1839 
of his relations by marriage, and it was most improbable that he 
intended that the latter should take a more extensive interest 
than the former. Further, the support of the British Govern¬ 
ment was invoked by art. 2 in the deed under consideration for 
his pensioners and their descendants, shewing that lineal succes¬ 
sion was in his contemplation. And as the Appellate Court 
has held, there would be inconsistency between this and the 
other articles unless “ heirs ” were cut down to mean descend¬ 
ants. Then from other parts of the deed the inference was 
strengthened that heirs and descendants were used as con¬ 
vertible terms: see the clauses relating to the descent of the 
trusteeships created thereby. He referred to Hunooman Per- 
sand Panday v. Mussmnat Babooce Munraj Koonweree (l) as to 
the necessity for construing Indian deeds liberally. 

Cowell was not heard in reply. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson. This appeal relates to the construc¬ 
tion of a deed of trust, executed on November 23, 1839, by 

Mohammad Ali Shah, then King of Oudh, by which he settled 

% • • • • 

a sum of money deposited with or lent to the East India Com¬ 
pany as security for certain pensions for the benefit of persons 
connected with his family, and for other purposes. One of the 
original pensioners was a daughter-in-law of the King, Nawab 
Khakan Bahu, who died on March 21, 1889. The original 
appellant, Khakan’s sister and her sole heir according to 
Mahomedan law, claimed to be entitled to succeed to the 
pension, and brought the present suit against certain trustees 
to establish her title and to recover arrears. The only question 
is whether the title to the pension descended to the heirs 
general of the original pensioner, or whether the right to 
succeed was limited to heirs who are also issue. 

The deed is a very short one, and according to the transla- 

(0 OS56) 6 Moore’s Ind. Ap. Ca. 411. 
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tion embodied in the judgment of the Subordinate Judge, 
which all parties have accepted as correct, it is in substance as 
follows :— 

“ Art. 1. The sum of twelve lakhs of Lucknow sicca rupees 
. . . . has been deposited by us in perpetuity in the Honourable 
Company’s treasury .... and the interest .... has been 
bestowed as a gift upon the persons herein mentioned, and for 
the expenses of Huseinabad Mubarak, &c. We have nomi¬ 
nated and appointed .... and after them their descendants, 
generation after generation, to the situation of daroghas or 
superintendents of mosque, and .... and his descendants 
after him to the duties of vakeel of the pensioners only .... 

“Itis incumbent on the officers of the Honourable Com¬ 
pany’s Government to pay in perpetuity .... to “ (the 
daroghas of the mosque) “ and to their descendants, genera¬ 
tion after generation .... the money for the expenses of the 
Huseinabad Mubarak .... The stipends of the pensioners are 
to be paid through ’’ (the vakeel) “ . . . . and should any of 

the pensioners enumerated in this deed, or their heirs, go and 
reside within the territories of the Honourable Company, the 
Resident for the time being shall cause their pensions to be 
remitted to their place of residence.” [The list of pensioners 
follows, of whom Nawab Khakan Bahu is one.] 

“ ;\ r t. 2. As the pensioners enumerated in this deed are the 
objects of our peculiar consideration and favours it is necessary 
that the Resident for the time being, owing to the union and 
friendship subsisting between the two Governments, treat them 
and their descendants with kindness, and considering them 
deserving of the support of the British Government, always 
afford them his aid and assistance. 


“ Art. 3. Should it happen that any of the said pensioners, 
or after them any of their heirs, die without heir, the pension 
of the deceased shall be paid by the Resident for the time 
being for the expenses of Huseinabad Mubarak, &c., to the 

superintendent. • • • 

“ Art. 4. As the whole of the income and disbursements of 
Huseinabad Mubarak and .... have been placed entirely at 
the disposal of ” (the daroghas) “ it is necessary that they and 

20 
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their descendants should receive with honesty the sums set 
apart .... and should no descendants of the mutawallis or 
superintendents of the mosque or of the vakeel remain, let the 
Resident for the time being, with the concurrence of three- 


fourths of the pensioners, appoint in the place of the person 
dying without heir one of the pensioners to the situation of 

the person dying without heir.” 


The deed provides for two things, the religious endowment 
and the pensions, and appoints trustees to administer the one 
and a vakeel to pay the other, with a gift over, in case of the 
lapse of any of the pensions, of the amount so set free to the 
religious endowment. 

The clauses dealing directly with the beneficial enjoyment of 
the pensions and the succession to such enjoyment are clauses 1 
and 3. These clauses are not framed as clauses of similar 
purport would probably have been framed by lawyers in this 
country. Clause 1, which embodies the gift, contains in the 
actual terms of gift no words of limitation. These are to be 
sought partly in other words in clause 1, but more clearly in 
clause 3, which deals with the expiration of the pensions and 
the gift over. And this is a method of dealing with such 
matters not unfamiliar in Indian documents. 


If these clauses stood alone there could be no doubt, fjpst, 
that the pensions were to descend by inheritance (which is not 
disputed), nor, secondly, that the descent was to be to heirs 

general. 

But it is said that the literal meaning of these clauses must 
be rejected, and that “ heirs ” must be understood as including 
only heirs who are also issue ; and for this three reasons are 
given :— 

First, it is said (and this is true) that in the year 1838, a 
year before the execution of the present trust deed, the King 
executed another document of the nature of a treaty or arrange¬ 
ment with the East India Company, by which he settled 
pensions upon other members of his family ; that that docu¬ 
ment was construed by this Board in the case of Nawab Sultan 
Mariam Begum v. Nawab Sahib Mirza (l), in which it was 
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held that in the document then under consideration, in which 
the words “ heirs ” and “ issue ” were both used, each must be 
understood as meaning heirs who were also issue; and it was 
argued in this case that the document so construed should be 
used for the purpose of ascertaining the meaning of the one 
now before their Lordships. With respect to this contention 
their Lordships entirely agree with the learned judges in the 
Appeal Court in India. The document now in question does 
not embody or refer to the earlier document ; the two docu¬ 
ments are not in any sense parts of one transaction, they are 
not even contemporaneous documents. Nor does the decision 
on the earlier document afford a precedent for the interpretation 
of that now in question, for the language of the two documents 
is entirely dissimilar. 

Apart from the attempt to import the meaning of the earlier 
into the construction of the later document, and limiting the 
inquiry to the language of the latter alone, two arguments 
were used. One was founded upon art. 2 of the deed of trust, 
which commended to the kindness and support of the British 
Government the pensioners “ and their descendants. 1 ' The 
Appeal Court in India, differing on this point from the hirst 
Court, thought that this clause introduced a manifest incon¬ 
sistency with clauses 1 and 3 if construed literally. But this 
can only be so on the assumption that the class of persons com* 
mended to the good offices of the British Government were of 
necessity exactly co-extensive with the class who could enjoy 
the pensions. And their Lordships are not prepared to make 
this assumption. 

The only point that remains for consideration is the argument 
based upon a comparison of certain words in clauses 1 and 4 
of the deed, relating to the devolution of the rights of the 
mutawallis of the religious endowment and of the vakeel of 
the pensions, in which it is said that the terms “heirs” and 
“descendants” are used as convertible terms, and it was con¬ 
tended that for this reason the word “ heirs ” must, throughout 
the whole deed, mean heirs who are also descendants. This 
contention did not find favour in either of the Courts in India. 
And their Lordships think that those Courts were right. The 
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descent of the trusteeship and the descent of the beneficial 
interest in the pensions are distinct things, and their Lord- 
ships have no right to assume that the King intended them 
to be governed by the same rules. The ambiguity of the 
language used on the one subject cannot control the clear and 
unambiguous words employed with regard to the other. 

Their Lordships will humbly advise His Majesty that the 
decree of the Judicial Commissioner’s Court should be set 
aside with costs, and that of the Subordinate Judge restored. 

The respondents will pay the costs of this appeal. 

Solicitors for appellants : Barrow, Rogers & Nevill. 

Solicitors for respondents : T. L. Wilson & Co. 


BAI GUNGABAI and Others .... Appellants; 

AND 

BHUGWANDAS VALJI and Others . . Respondents. 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Probate of Will—Exclusion of Passages from Probate—Duty of Testator's 

Solicitor _ Provisions in Will for his Remuneration as Trustee—Onus Pro- 

bandi — Deed-poll of even date with Will—Indian Succession Act, s. 51. 

The will in suit was admitted to probate by the First Court, but on 
appeal the order was varied by excluding therefrom certain passages which 
referred to a deed-poll executed on the same day by the testator, and to 
the remuneration of the solicitor who prepared the will and was appointed 
an executor and trustee thereof 

Held, that the onus was on the solicitor to satisfy the Court that the 
passages omitted expressed the true will of the deceased, and that the 
Court should be vigilant and jealous in examining the evidence in its 
support, but that on a consideration of the whole of the evidence (as to 
which no rule of law prescribed the particular kind required) and of the 
circumstances of the case the onus was discharged. 

Fulton v. Andrew, (1875) L. R. 7 H. L. 448, followed. 

Held, also, that as the deed-poll was not referred to in the will for the 


* Present : LORD DAVEY, LORD ROBERTSON, and SlR ARTHUR WILSON. 
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purpose of making, or so as to make, its contents part of the will, it was 
not a testamentary writing within s. 51 of the Indian Succession Act, 

»sss* 

APPEAL from a decree of the High Court (Jan. 11, 1904) 
varying a decree of Russell J. (June 15, 1903) which had 

granted, with costs to be paid by the respondent, probate in its 
entirety of the will in suit, dated October 5, 1902, to the 
appellants and the pro forma respondents. 

The later decree varied the grant by excluding therefrom all 
reference to a deed-poll executed by the testator on the same 
October 5, 1902, contained in the 6th clause, and also excluding 
therefrom the 26th clause of the will, and by directing that the 
costs of all parties relative to the probate proceedings should be 
paid out of the estate of the testator. 

The will provided for the wife, bequeathed certain specific 
legacies, gave a power to adopt, made provision for certain 
charitable trusts, with other clauses not necessary to specify. 
The 6th clause recited a deed of partnership executed on 
August 16, 1899, in regard to the testator’s firm of Moolji 
Jaitha & Co., and the power thereby given to the testator 
Gordhandas to nominate a successor in his place. It then 
proceeded :— 

“ And whereas by a deed-poll dated the 5th October, 1902, I 
have in the exercise of the power for this purpose reserved to 
me by the aforesaid deed of partnership and of every and any 
other power in this behalf me enabling appointed my wife 
Gungabai to take my place in the said firm and to exercise all 
the powers, authorities, and discretions which are by the said 
deed vested in conferred upon or reserved to me. Now I 
hereby confirm the said deed-poll and the appointment created 
thereby and I hereby declare that in the event of my wife 
predeceasing me she shall be succeeded by my executors as 
provided by the said deed-poll.” 

The deed-poll, however, contained this provision :— 

“ Provided always and I hereby expressly declare that not¬ 
withstanding anything hereinbefore contained to the contrary 
m y said wife Gungabai shall in ail matters relating to the 
conduct and management of the business and affairs of my said 
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firm and to the exercise and execution of the powers, authori¬ 
ties, and discretions hereinbefore mentioned always act with 
the assistance and co-operation of "and in conformity to the 
advice and counsel of my solicitorlMr. Jamsetji Kavasji Patel. 
Provided always and I hereby declare that if my said wife 
Gungabai shall not be living at the time of my decease or if 
she dies during the continuance of my said firm I hereby 
nominate constitute and appoint the said Jamsetji Kavasji 
Patel to take my place in my said firm, and to exercise the 
powers, authorities, and discretions hereinbefore mentioned." 

The 26th clause of the will was in the following terms : 

“And I declare that the said Jamsetji Kavasji Patel, and his 
firm of Messrs. Mansukhlal Jamsetji & Hiralal shall be entitled 
to make and receive all such charges and emoluments for 
business whether of an ordinary professional or any other 
character done by him in relation to the administration of my 
estate or the execution of the trusts of this my will or any 
codicil hereto as he and his firm would have been entitled to 
make and receive in respect of such business if he had not been 
appointed one of my executors and trustees. And I further 
declare that the said Jamsetji Kavasji Patel shall receive a 
remuneration of 1 per cent, on the income of my estate for the 
time and trouble he will have to devote in the management of 
my estate so long as he continues to act as my executor and 

trustee.” 

Both Courts found that the testator was of sound mind, 
memory, and understanding at the time he executed his will 
and the deed-poll. Russell J. found that the testator knew 
and approved of the contents of the 6th and 26th clauses of the 
will. The Appellate Court came to the conclusion that the 
deed-poll and the 26th clause of the will conferred pecuniary 
and other benefits on the appellant Jamsetji, who was also 
appointed an executor and adviser to his widow, and that as 
the testator had not received any independent advice with 
regard to these two matters he could not be said to have 

approved of them. 

The view which the Appellate Court took of the circumstances 
under which the will was executed was as follows 
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Such appears to be the evidence bearing directly upon the 
question whether Gordhandas actually knew, understood, and 
assented to the new provisions of the will and deed-poll con¬ 
ferring a benefit upon Jamsetji, the solicitor who prepared, Gungabai 
attested, and propounded them. The direct evidence upon bhugwan- 
this point rests upon the statements of Jamsetji, the solicitor, PAS i VALJ1 
himself. Practically the only corroboration to his statements 
consists of the evidence of Jamsetji’s clerk, Bomanji that the 
testator said he had read the documents in question, and the 
evidence (not hitherto discussed) of Jamsetji s father, Cawasji 
Patell, who says that at some unspecified dates between June 
and October, 1902, he had some conversations with the testator 
about the drafts of those documents, and examined them and 
suggested alterations therein which the testatar accepted. But 
at that stage neither of those drafts contained any reference to 
Jamsetji, and Jamsetji’s father does not profess to have had 
any idea that it was his own son whose name was to be 
inserted as executor in the will and in the deed-poll, nor does 
he mention the 26th clause of the will about the remuneration 
and charges as attorney to which Jamsetji would thereunder 
be entitled, which clause indeed appears not to have been 
inserted till the 4th October, the day when the will was finally 
engrossed .... This evidence would be fully sufficient, no 
doubt, in ordinary circumstances, the unquestioned execution 
by a testator whose mental capacity is established being in itself 
evidence of his intention to accept what has been presented to 
him for his signature.... The clause on which the greatest 
stress is laid by the counsel for the appellant is clause 26. 

That clause provides that Jamsetji and his firm shall be 
entitled to make and receive all such charges and emoluments 
for business whether of an ordinary professional or other 
character done by him in relation to the administration of 
the trusts as he and his firm would have been entitled to if he 
had not been appointed one of the executors and trustees, and 
further that the said Jamsetji shall receive a remuneration 
of 1 per cent, on the income of the estate for the time and 
trouble he will have to devote in the management of the estate 
so long as he continues to act. It is contended for the 
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appellant that the provision for professional charges is in effect 
a legacy of profit costs to the solicitor .... and that in 
addition to this charges of an unprofessional nature are allowed. 

. . . . As to the last provision in the clause which confers 

an annuity of 1 per cent, on the income of the testator in 
addition to all charges, whether of a professional or of an 
unprofessional character, we think there can be still less doubt 
that it is of the nature of a benefit. The precise amount is in 
dispute .... we think that the onus is on the solicitor 
Jamsetji to shew that the whole of the 26th clause was 
inserted with the knowledge and express approval of the 
testator. . . . No wholly disinterested person was present, 

either when the instructions were given or at the execution of 
the documents, or during the lifetime of the testator was told 
by him of his intentions in favour of the solicitor Jamsetji. . . . 
No necessity for secrecy is suggested, and if such necessity had 
existed it is difficult to suppose that the testator could have 
found no one among his relations, friends, or professional 
attendants on whose discreet reticence he could rely. . . . 

The final result of our considerations may be summed up as 
follows : The provisions not included in any previous will of 
the deceased purport to confer a benefit on the solicitor who 
prepared it. The extent of that benefit may be somewhat 
indefinite, but owing to his dual capacity of executor and 
legal adviser may be far from inconsiderable. The whole of 
the transaction was conducted by the solicitor, in whom the 
testator reposed great confidence. No third person intervened. 
The final provisions in the solicitor’s favour were inserted on 
the eve of execution, when the testator, though conscious, was 
certainly very ill, and probably incapable of sustained mental 
effort. Those provisions were not as a whole specially brought 
to his notice. The evidence that he said that he had read 
them rests entirely on the depositions of the solicitor benefited 
and his clerk. He certainly failed to discover that they were 
inconsistent in a very important particular with another docu¬ 
ment executed at the same time. The perusal, if any, must, 
we think, have been superficial. The notes of previous instruc- 
tions made by the solicitor fail to indicate the position assigned 
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to him by the documents finally executed. No intimation 
was given by the testator to any third person of his intentions I 9°S 

as to the solicitor, and the whole transaction was conducted bai 

with a secretiveness which is left unexplained. . . . All the ^ungabai 
other provisions of the will are admittedly in accord with the Hhucwan* 

. . ... , .v. 1 DAS VALJI. 

wishes of the testator expressed in previous wills, and we trunk - 

that his conscious execution of the will is sufficient to uphold 
its validity in all but the clauses which in our opinion confer a 
benefit on the person who prepared it. . . . As to the deed- 
poll .... we could not in any case grant probate of that 
document as expressing the intentions of the deceased, as 
we consider that its terms would confer such large powers 
exclusively on the person who prepared it as to be tantamount 
to a benefit in his favour. And very strict proof would be 
necessary of full knowledge and approval in the testator. 

Such strict proof we consider is wanting.” 

Cohen , K.C., and W. C. Bonner jee, for the appellants, con¬ 
tended that the High Court was wrong in the view which it 
took of the deed-poll and the 26th clause. With regard to the 
deed-poll, it was proved by credible and sufficient evidence that 
the testator had read the draft of it carefully and had discussed 
its terms, and, with the exception of the insertion of the name 
of the appellant Jamsetji in the engrossed copy, the draft and 
the deed were word for word the same. With reference to the 

insertion of Jamsetji’s name in the deed, and his appointment 
as an executor and trustee of the will, the evidence shewed that 
the testator had contemplated or had made up his mind to 
that effect as early as April, 1900. The testator was anxious 
to secure him as an executor and trustee, and the only reason 
he was not so appointed under the earlier will of 1900 was 
that an agreement could not be come to as to the amount 
of remuneration. The testator had always assented to the 
charges of the appellants’ firm being on the footing of profit 
costs. The difficulty was as to remuneration, and it is proved 
that that difficulty was removed on the terms prescribed by the 
will in. suit.. It was»fully shewn that the testator knew and 
fully approved of both the 26th clause of the will and of the 
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terms of the deed-poll, which, it was submitted, was incor¬ 
porated in the will by reference : see Indian Succession Act, 
s. 51, applied to Hindus by Act XXI. of 1870. The deed-poll, 
moreover, confers no pecuniary benefit on Jamsetji. The onus, 
no doubt, was on the appellant to prove that the excluded 
passages formed part of the will, and it was contended that he 
had amply discharged that onus by his own evidence and that 
of his clerk, uncontradicted, consistent with the whole sequence 
of circumstances, and corroborated by the entries from time to 
time made in his diary. Reference was made to Powell v. 
Powell (l) ; Wright v. Carter (2) ; Willis v. Barron ( 3 ) ; 
Williams on Executors, 10th ed. pp. 33, 35 ; Hindson v. 
Weatherill (4) ; Parfitt v. Lawless (5) ; Boyse v. Boss- 
borough (6) ; Wingrovc v. Wingrove (7) ; Guardhouse v. 
Blackburn ( 8 ) ; Parker v. F el gate (9) ; Rhodes v. Rhodes (10) ; 
Perera v. Perera (ll) ; Barry v. Butlin (12) ; Scotder v. Plow- 
right (13) ; Tyrrell v. Paint on (14) ; Fulton v. Andrew (15) ; 
Shatnachurn Kundu v. Khettromoni Dasi (16) ; Goodacre v. 
Smith (17) ; Act V. of 1902, s. 4, sub-s. 3. 


Haldane, K.C ., and De Gruyther, for the respondent Bhug- 
wandas Valji, contended that the 1 High Court was right in 
excluding from probate the passages objected to. The principle 
involved is that Jamsetji, the solicitor employed in drawing the 
will and advising the testator, cannot under the circumstances 
and on the evidence given retain the benefits conferred on him 
by the will. The onus is heavily upon him to prove that the 
excepted passages formed part of the will, as having been 
framed to express the mind and intention of the testator and 
as the duly authenticated expression thereof. The appeal 
turns on the evidence of Jamsetji and his clerk Bomanji. It 
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is^jjdmitted that the will and deed were not read to the testator. 
Itas barely possible that he was able to read them himself in 
his then state of health, and the only evidence that he did so 
is the evidence of Jamsetji and his clerk, who assert that he 
told them that' he had done so. Jamsetji’s remuneration was 
only settled at the last moment. Many other persons could 
have been present at the time of settlement and execution# 
but the evidence is of hasty preparation by Jamsetji and want 
of knowledge by the testator. The discrepancy between the 
deed-boll and the will with respect to the arrangements to be 
made in case the testator survived Gungabai is evidence of 

t 

haste and of the testator’s mind on the subject not having 
been duly ascertained. It was also contended that some of 
the evidence was concocted between Jamsetji and his father 
as to the testator’s knowledge and consideration of the will 
and deed-poll as early as August. Under these circumstances 
Jamsetji had not discharged his onus of proof, and the excepted 
passages were not satisfactorily established as part of the 
will. Reference was made to Paske v. Ollat (l); Donnelly v. 
Broughton (2) ; Fulton v. Andrew (3) ; Williams on Executors, 
pp. 33 and 66 ; Huguenin v. Baseley (4); In re Chappie ( 5 ) ; 
and as to s. 51 of the Indian Succession Act, Sheldon v, 
Sheldon. ( 6 ) As to costs, see Orton v. Smith (7) ; Armstrong 
v. Huddleston. (8) 


The appellants were not heard in reply. 


The judgment of their Lordships was delivered by 

LORD Davey. The question on this appeal is whether certain 
parts of the will of a Hindu testator have been properly excluded 
from the probate of the will. The learned judge who tried the 
action (Russell J.) admitted the whole will to probate, but on 
appeal the High Court of Bombay, by their decree dated 
January »11, 1904, varied his order by directing that the 
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passages in question referring to a deed-poll executed on the 
same day by the testator, and to the remuneration of the 
solicitor who prepared the will and was appointed an executor 
and trustee of it, should be omitted. 

Gordhundas Soonderdas, the testator, died on October 10, 
1902, without issue (his only child having died in April, 1899), 
leaving his widow, the appellant Bai Gungabai, his sole heiress. 
He was at the time of his d^ath twenty-seven years of age, and 
is described as a person of shrewd intelligence and a good and 
careful man of business. The fair result of the evidence, in 
the opinion of their Lordships, is that the testator could read 
and understand English, and could also speak and write that 
language, but not with perfect facility or quite correctly. He 
was the younger son of Soonderdas Mulji, who was the only 
son of Mulji Jaitha. Mulji Jaitha was the founder of a large 
business of a merchant and agent in Bombay, which he carried on 
under the name of Mulji, Jaitha & Co. until his death in August, 
1889. Soonderdas predeceased his father, and on the death of 
the latter his grandsons Dharamsey Soonderdas and the testator 
became entitled to his residuary estate, including the business. 
Dharamsey Soonderdas died on February 28, 1899, leaving a 
son Cursoondas Dharamsey. Thereupon the testator claimed 
to be exclusively entitled to the business, and litigation ensued, 
which terminated in favour of the testator, and there was other 
litigation as to the division of the estate. The appellant 
Jamsetji Kavasji Patel (who will be hereafter referred to as 
Jamsetji) was and is a member of a firm of solicitors in Bombay, 
and conducted the litigation on behalf of the testator, who 
seems to have highly appreciated the services thus rendered to 
him, and the ability and zeal Jamsetji had displayed in the 
conduct of his case. 

At the date of the testator’s will the business of Mulji, Jaitha 
& Co. was carried on by the testator in partnership with the 
respondent Bhugwandas Valji, who, however, was entitled only 
to a small share of the profits. The articles of partnership, 
dated August 16, 1899, contained a provision that the testator 
should have in the conduct and management of the partnership 
business such absolute and uncontrolled powers, liberty of 
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action, and discretion as he would have had if he had been 
the sole owner and proprietor of the firm. And the testator 
was empowered by any deed, will, or settlement to provide 
for the continuance or discontinuance of the business after 
his death, and in case he should desire the business to be 
continued to confer upon any person or persons he might 
nominate for the purpose such and the same powers, authori¬ 
ties, and discretions as were thereby reserved to the testator 
with such limitations, variations, or additions as he might 
think proper. 

The testator appears to have executed three wills. The 
first was a will dated April 21, 1899, in Gujerati, the execution 
of which was attested by Jamsetji and his clerk. The second 
was an English will dated September 15, 1900, the draft of 
which was prepared by Jamsetji and settled by Mr. Inverarity, 
but the execution of this will was not attested by Jamsetji. 
The will now in question is dated October 5, 1902, and was 
prepared by Jamsetji, and the execution of it was attested by him 
and his clerk and a mehta of the testator named Bhaishanker 

Jivanram. 

’ In order' the better to understand the story it will be con¬ 
venient to state shortly the material contents of the will of 
1900. At that date the litigation between the testator and his 
deceased brother’s executors had not been determined, and 
accordingly by clauses 2 to 5 he gives his executors power to 
carry on the litigation, effect a partition of the joint properties, 
and settle the accounts of the business with his brother’s 
executors. By clause 6, in exercise of the power reserved to 
him by the deed of partnership of August 16, 1899, he appointed 
his executors and trustees to take his place in the firm and 
exercise all the powers thereby reserved to him, and he gave 
his executors very full and special powers as to the continuance 
or discontinuance of the business, and made provision for the 
' admission of his sons (if any) on attaining the age of eighteen 
years. Clause 8 contains the provision for his wife, the first 
appellant. Clauses 9 to 16 contain personal legacies and 
charitable gifts. Clause 17 contains provisions for daughters. 
Clause 18 contains the residuary gift. In substance it was to 
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sons, and in default of sons to daughters, and in default of 
daughters to such charitable uses as the executors should 
select. The other provisions are immaterial. The executors 
in this will were the appellant Bai Gungabai, Chaturbhooj 
Morarji, one of the pro forma respondents to this appeal, 
Narranji Dayalji, and Lakhmidas Valji, a relative and former 
partner of the testator. By the joint effect of three codicils 
the other pro forma respondent Narrondas Thakersey Moolji 
and another Hindu gentleman were substituted for Chaturbhooj 
Morarji and Lakhmidas Valji. 

The evidence as to the preparation of the second and third 
wills, and the execution of the third will of 1902, is mainly the 
oral evidence of Jamsetji, supported by the entries in his diary. 
On one very material point as to the third will there is 
important corroboration. There is also corroboration on some 
incidental points, and as to the execution of the third will the 
appellant Jamsetji is corroborated by his clerk Bomanji. No 
serious attempt was made by cross-examination or otherwise 
to impeach the genuineness or accuracy of at any rate the 
earlier entries in the diary, which appear to be made in the 
ordinary course of a solicitor’s business, and their Lordships 
see no reason why they should not give credit to^hem. From 
this evidence it appears that on April 21, 1900, the testator 
requested Jamsetji to act as one of the executors and trustees 
of his will, and Jamsetji said that he would agree to do so only 
on being remunerated for his trouble, and that there ought to 
be a provision in the will that he should be entitled to charge 
for his firm as if he had not been a trustee, and that he should 
receive a remuneration of Rs. 500 a month for his trouble. 
Again, on June 8, 1900, the testator opened the subject of 
Jamsetji acting as his executor, and desired him to accept less 
than Rs. 500 for his remuneration, but the appellant declined. 
Jamsetji in his diary states that he again told the testator 
that he was not anxious for the appointment, and that it was 
only at his special request he consented to act as such, but 
that if he was to be appointed he must have his fair 

remuneration. The entry in the diary of August 25, 1900, is 
fls follows ;— 
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“ Gordhandas Soonderdas. 


“ Re Your will. 

% 

“Attending you when you expressed your desire to execute 
your will at an early date and asked me to give you the 
engrossment for perusal with your original will in Gujrati. 
You again pressed me to consent to act as an executor and 
asked me to state finally the remuneration I was willing to 
accept. I told you that it should be not less than Rs. 500 a 
month, but I gave you the option to allow me 5 per cent, 
commission on income. You then worked out your income 
on a piece of paper and stated that the commission would 
come to Rs. 10,000 a year. I told you that I gave you the 
option and you said that you would think over; engaged 
half-hour.” 
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Jamsetji, however (as we have seen), was not appointed an 
executor of the will of 1900. 

According to the story told by Jamsetji, the testator first 
spoke to him about making a new will on December 3, 1901, 
and on January 29, 1902, he had another conference on the 
subject, but nothing was done until July 29, 1902. On that 
day and on July 31 Jamsetji had long conferences with the 
testator in reference to “ certain matters about his will and the 
management of his firm after his death." He says that in 
pursuance of instructions which he Verbally received on the 
31st he prepared a draft deed-poll and altered the draft of the 
old will in red ink, and on the evening of August 12 sent a fair 
copy, typewritten, of the draft deed-poll and the draft will 
with his red ink alterations to the testator. The reason stated 
to have been given by the testator for wishing to make new 
arrangements as to the management of his business was that 
he feared difficulties might arise from a possible disagreement 
between his executors in view of the hostile attitude of his 
brother’s executors and other persons. And Jamsetji says 
that the scheme which is carried out by the deed-poll was 
suggested by him, and after discussion approved by the 

testator. 

The draft deed-poll contained an appointment of the appellant 
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Gungabai to take the testator’s place in his firm after his 
death, and to exercise all powers reserved to him by the 
articles of partnership, subject to a proviso that his said wife 
should in all matters relating to the conduct and management 
of the business and to the execution of the powers always act 
with the assistance and co-operation of and in conformity 
with the advice and counsel of ... . [the name being left in 
blank], and if his said wife could not be present for the trans¬ 
action of any matter or business the said testator appointed 
the said .... to represent her, and through her the interest 
of his estate, and if his said wife should predecease him or die 
during the continuance of the firm, he appointed the said 
. ... to take his place in the firm and exercise the powers 
before mentioned, and it was declared that in all matters 
relating to the continuance or discontinuance of the firm after 
the testator’s death, and in the event of its discontinuance or 
winding-up, and in realization of its assets, the appellant 
Gungabai, or the said .... (as the case might be), should 
act in conjunction and co-operation with the executors of his 
will, and in strict obedience to the provisions contained in his 
will relating to the business. 

The draft will contained several important additions and 
alterations, particularly with respect to the residuary gift, but 
the only alteration which is material for the present purpose 
was the insertion of a recital of the appointment of the appellant 
Gungabai by the deed-poll, and the following words : “ Now I 
hereby confirm the said deed-poll and the appointment created 
thereby and T hereby declare that in the event of my wife pre¬ 
deceasing me she shall be succeeded by my executors as provided 
by the said deed-poll.” The subsequent clauses relating to the 
continuance or discontinuance of the business and realization 
of the assets were left unaltered. The names of the executors 
were left in blank. 

A great deal was made by counsel for the respondent Bhug- 
wandas of the apparent discrepancy between the deed-poll and 
the will with respect to the provision for the event of Gungabai 
predeceasing the testator in support of their suggestion that 
the draft deed-poll and corresponding insertions in the draft 
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will were prepared in a great hurry and only on the day before 
the date of the execution of the instruments. But their Lord¬ 
ships do not attach much weight to the circumstance. 

According to the evidence of Jamsetji, he heard nothing more 
of the drafts which had been sent to the testator on August 12 
until the following October 3. Jamsetji’s account of what took 
place on that day and the two following days is as follows : He 
had been engaged on other business for the testator and had 
seen him in Court on September 25. In the early morning of 
October 3, having heard that the testator was ill, he called upon 
him and found him in his office room on the first floor. 1 he 
testator himself broached the subject of the will, sent for his 
despatch-box, took out the two drafts, and instructed Jamsetji 
to make some further alterations in the will, the principal one 
being the insertion of a power to the appellant Gungabai to 
adopt the son of the testator’s deceased relative Lilladhur 
Vallabhdass Valji. Jamsetji took away the drafts, prepared 
drafts of the required alterations on separate sheets of paper, and 
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waited on the testator with them early the following morning. 
The testator (he says) read and approved the alterations, and 
instructed him to send the engrossments in the evening, and 
he would send word as to execution; and the testator then 
named five persons whom he wished to appoint executor 
including his father-in-law Narranji Dayalji and Jamsetji him¬ 
self, and said that the blank name in the deed-poll should be 
filled in with Jamsetji’s name. Typewritten engrossments 
were made on the same day, and in the evening Jamsetji’s clerk 
Bomanji took them in a sealed packet to the testator’s house 
and handed them to the appellant Lalji Narranji, the testator s 
brother-in-law, who (according to his own evidence) took them 
to the testator, and by his direction made an appointment for 
Jamsetji to come at 11 the next morning. The names of the 
executors, however, were not filled in (it is said by an oversight 
of the clerk), but a clause numbered 26 was added at the end 
of the will entitling Jamsetji and his firm to charge for profes¬ 
sional business as if he had not been appointed an executor and 
trustee, and allowing Jamsetji a remuneration of [amount left 
in blank] per cent, on the income of the estate for his time 
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and trouble. There were also three blanks for amounts in 
clauses 8 and 17. 

On October 5 Jamsetji with his clerk Bomanji attended the 

testator as appointed. They found the respondent Bhugwandas, 

the testator’s nephew, Cursondas Dharamsey, and another 

young man sitting with him, but they got up and left the room 

on the arrival of Jamsetji. The testator produced the packet 

which had been sent to him the previous evening (it is said 

with the seals broken), and there is no doubt that the will and 

deed-poll were, in fact, executed on this occasion. Jamsetji 

• 

does not pretend that they were first read over to the testator, 
but he says (and Bomanji confirms him) that he offered to 
read them, but the testator said he had read them and knew 
all their contents, and it was not necessary to read them again. 
The deed-poll was first executed. The names of the executors 
in the executed will are in Jamsetji’s handwriting. The word 
“ father ” is erased, and the word “ brother ” written over it. 
Jamsetji’s explanation is that he wrote the words “ father-in- 
law’' in accordance with the testator’s previous instructions, 
and then asked the testator for the name, and the testator 
then said he did not want his father-in-law appointed as he 
was an old man living up country, and directed the name of 
his brother-in-law, Lalji Narranji, to be inserted. The words 
“ Rs. 5,000” in clause 8, and “ Rs. 10,000” and “ Rs. 15,000” 
in clause 17 in letters, the word “ one ” in clause 26, and some 
words interpolated in the attestation clause, are all written 
in Jamsetji’s handwriting. The interpolation in the appoint¬ 
ment of executors, an erasure made in clause 18, and the 
interpolation of the word “ one ” in clause 26, and the inter¬ 
polation in the attestation clause, are initialled by the testator 
with the letters G. S. Jamsetji’s statement is—and again he 
is confirmed by Bomanji—that the word “ one ” was inserted 
by the testator’s direction after some discussion, in the course 
of which Jamsetji said it was not what he expected, and (he 
says) he only gave way because it would have led to the non¬ 
execution of the documents as to which the testator seemed 
anxious. After the will had been executed, and the testator’s 
execution attested by Jamsetji and his clerk, the testator 
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called in Bhaishanker, who at his request added his name as a 
witness, and also wrote his name or initials in the margin 190 s 

below the testator’s initials in four places in the margin. The Bai 

deed-poll and will remained in the possession of the testator, ungabai 
who in the afternoon of the same day asked Lalji to read them Bhugwan 

over to himself and his wife. Lalji says he thought it was _ 

not good to tire him by reading those lengthy documents, but 
adds that when he asked him to do this his mental condition 
was all right, and he was talking sensibly and could understand 

what was said to him. 

The testator died on October 10, 1902. On the following 
November 18 the five executors petitioned for probate of the 
will, and on February 26, 1903, the respondent Bhugwandas 
lodged a caveat. No objection was made on the ground of 
want of interest in the caveator, and it appears from a judg¬ 
ment of the High Court, on the application for leave to appeal 
to His Majesty in Council, that the counsel for the executors 
said that he had not raised any question as to the caveator s 
right to enter a caveat because they wished to have an adjudica¬ 
tion on the merits. The question was not raised before their 
Lordships, and they will follow the course taken in the High 

Court. 

The issues settled in the suit as amended were 

1 . Whether the said will and deed-poll, or any and what 
part thereof, were executed by the deceased as alleged. 

2. Whether, if so, the deceased was in a sound and disposing 

state of mind when he executed them. 

3 . Whether the said documents or either of them, or any 

and' what part thereof, are or is the will or deed of the deceased 
as alleged. 

4 Whether the deed-poll is not a testamentary writing, 
and whether . probate should not be granted of it with 

the will. 

5 . The general issue. 

It has been found by both Courts that the testator executed 
the documents, and that he was in a sound and disposing state 
of mind when he did so, and their Lordships need not add 
anything on this point. But, notwithstanding this finding, it 
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is suggested by counsel for the respondent Bhugwandas that 
the testator was too ill to stand the mental and physical 
fatigue of mastering the contents of the documents, or forming 
a judgment on them. Their Lordships are satisfied on the 
balance of evidence that, on the mornings of October 3, 4, and 
5, the testator was in full possession of his mental faculties, 
and capable of understanding and forming and expressing a 
sound judgment on any matter affecting his business or 
property. On this point the evidence of Lalji, who was treated 
in both Courts as a witness above suspicion, is almost con¬ 
clusive. The testator was, no doubt, very ill and suffering 
from fever, and in fact in a more critical condition than he 
himself and those about him probably thought. And it is 
possible that he could not have stood the fatigue of mastering 
the whole contents and effect of a lengthy document like the 
will if it had been necessary for him to do so. But, in the 
opinion of their Lordships, he was quite capable of under¬ 
standing and appreciating the effect of a short and compara¬ 
tively simple document like the deed-poll, or a clause in the 
will such as the 26th clause. Their Lordships have had the 
unusual advantage of seeing the documents. The testator’s 
signature is written in English characters in a rather large and 
loose handwriting. But the writing is straight, and the letters 
^re firmly and well-formed, quite unlike what would be expected 
of a man in the state of debility which the respondent Bhug¬ 
wandas would represent him to have been in. And it should 
be added that, the space left for his signature to the will being 
insufficient for his full name, he has split up his second name 
in the proper place and way. The initials also are well and 
firmly written. On this point the evidence of Dr Sidney 
Smith, on cross-examination, is important. 

The question, therefore, is narrowed to this—whether the 
testator was aware that the passages excluded by the Appeal 
Court from the probate formed part of the instrument. If he 
was so, they must be taken to have expressed his m i nd and 
intention. This is a pure question of fact to be determined 
the evidence. There is no doubt on the law relating to the 
case of a person taking a benefit under a will prepared by 
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himself as laid down in Barry v. Butlin (l) and Fulton v. 
Andrew. (2) In the former case Lord Wensleydalo giving the 
judgment of the Board laid down the rule thus : If a party 
writes or prepares a will under which he takes a benefit, that 
is a circumstance that ought g^n^rallv to excite the suspicion 
of th** Court, and calls upon it to he vigilant and jealous in 
examining the evidence in support of the instrument, in favoui 
of which it ought not to pronounce unless the suspicion is 
removed, and it is judicially satisfied that the paper propounded 
does express the true will of the deceased.* 

But there is no rule of law as to the particular kind or 
description of evidence by which the Court must be satisfied. 
Both Courts have considered that the onus is on Jamsetji to 
shew that the deed-poll and the disputed parts of the will 
expressed the testator’s intention, and their Lordships have 
also considered the evidence from that point of view. It is 
obvious, however, that the degree of suspicion excited and the 
weight of the burden imposed on the person taking the benefit 
must depend largely on the nature and amount of the benefit 
taken by him and all the circumstances of the case. 

Now what are the probabilities ? There is nothing unnatural 
or unexpected in a careful man of business like the testator 
thinking it better to make one person responsible for the 
management of the business instead of dividing the respon¬ 
sibility between the executors with possibly divergent opinions 
and aims. Nor need it excite surprise that he should select 
for that purpose one of his executors of whose ability and 
character he had had some experience. And it is not other¬ 
wise than a wise and provident arrangement to separate the 
management of the business from the decision of the larger 
questions of policy as to the continuance or discontinuance of 
the business, the admission of new partners, and the like. 
The Court of Appeal have not excluded the appointment of 
Jamsetji as executor from the probate. Where a member of 
a firm of solicitors is appointed an executor, it is so usual to 
allow him to charge for professional work done by him or his 
firm that the insertion of such a clause would hardly-raise a 

(i) 2 Moo. P. c. 480 ; 46 R. R- 123. (2) L. R. 7 H. L. 448, 
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suspicion. The respondent Bhugwandas contended that this 
provision went beyond the proper work of a solicitor. 1 heir 
Lordships are not of that opinion. They do not think it wou 
enable Jamsetji to charge for services which an ordinary 
executor would be expected to perforin without the interven¬ 
tion of a solicitor, or certainly for services which would be 
remunerated by the commission. With regard to the commis¬ 
sion, it is on the income of th~ estate only, including, of course, 
the testator’s share of the divided profits of the business, and 
not upon the gross returns of the business itself. It is admitted 
by Jamsetji that the remuneration in the will was to include 
his remuneration as adviser under the deed-poll. The testator 
can hardly have expected a professional man to devote his time 
to the onerous duties imposed upon him by the deed-poll and 
will without some remuneration, and, if so, the amount seems 
moderate. The income of the estate is put at between two and 
three lakhs of rupees, and the commission, therefore, would 
not exceed Rs. 3,000, or, in English currency, 200/. per annum. 
Their Lordships, however, accept Jamsetji’s evidence that, 
when asked in 1900 to act as executor, he had declined to do 
so unless he was remunerated, and had asked for remuneration 
on a much higher scale, and that the amount of his remunera¬ 
tion if he acted had been a matter of discussion between the 
testator and himself on at least three occasions. The testator 
in determining to appoint him an executor must, therefore, 
have expected and known that he would not act unless he was 
allowed not only professional charges, but also remuneration 

for his time and trouble. 

The evidence of Jamsetji himself was not materially shaken 
on cross-examination, and must not be altogether disregarded. 
He is admittedly a solicitor of ability and experience, and, so 
far as appears from the record, no imputation was made on his 
general character for integrity and honesty. He is confirmed 
by his clerk, Bomanji, in many particulars besides the circum¬ 
stances of the execution, which may not go for very much, 
but must not be altogether discarded. Bomanji says that in 
August, 1902, he fair-copied in type the draft deed-poll, and by 
Jamsetji’s instructions handed the fair copy and draft will to 
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Bhaishanker for the testator. Bhaishankcr speaks of receiving 
from Bomanji in August a packet, the contents of which he *9Q5 

did not know except what Bomanji told him of it, and giving bai 

it to the testator unopened. He also says that when the Gungabai 


testator asked him to attest his signature on October 5 he Bhugwan- 
used the words 11 deed-poll ” and u will ” in English. - 


The case of the respondent is that the deed-poll was not 
prepared until October 3 or 4. But if Cawasji Edulji Patel’s 
- evidence is believed, there is ample evidence that the testator 
had received the deed-poll and draft will in August, and had 
considered and understood the contents of the former docu¬ 
ment. This witness was Jamsetji’s father. He had at one 
time contemplated a legal career but had taken to business, 
and since September, 1900, had been the testator’s assistant at 
a salary of Rs. 350 per mensem, and according to his own 
statement had got to know the testator very intimately. He 
had been consulted by the testator on his will in June, 1902, 
and had made notes in writing upon it, the suggestions in 
some of which were adopted in the subsequent will. He says 
that in August, 1902, the testator handed him the draft deed- 
poll and draft will, and he went through them at home, and 
afterwards discussed them with the testator, who in reply to 
his remark that the adviser of his wife must be an able, con¬ 
scientious, and masterful man, said that he had thought of 
such a man. Mr. De Gruyther contended that this was a 
story concocted for the purpose of bolstering up the evidence 
of Jamsetji, which he alleged had completely broken down. 
But there is not one line of cross-examination of this witness 
challenging either the truth of his evidence or his general 
credibility, or even tending in that direction. Cross-examined 
he was at some length, but it was entirely on other matters, 
such as the testator’s capacity for business during his last 
illness. The charge made by counsel is no less than that of a 
fraudulent conspiracy between the witness and Jamsetji to 
mislead the Court by false evidence without a shred of evidence 
to support it, and was wholly unjustifiable. 

The testator had ample opportunity to see that the blank 
space for the name of the person to act as Gungabai’s adviser 
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was filled in in accordance with his wishes and intentions. 
Their Lordships, in agreement with Russell J., find it difficult, 
if not impossible, to believe that a careful man of business in 
possession of his faculties signed the document without doing 
so. They cannot, therefore, agree with the judgment of the 
Appeal Court that th^re has b'-en a complete failure of proof 
that the deed-poll correctly represented the intentions of the 
testator, or that he understood or approved its contents. And 
they think that there are no grounds for excluding from the 
probate the passage in the will which refers to that deed. 

In the opinion of their Lordships the importance of 
clause 26 has been very much exaggerated. It is conceivable 
that Bhugwandas was interested in the question whether the 
deed-poll expressed the mind of the testator, but he has no 
interest in the question whether Jamsetji, who, according to 
the view of both Courts, is duly appointed an executor, shall 
or shall not be entitled to costs for professional business or to 
remuneration for time and trouble. Two out of the other four 
executors are co-appellants. Probably they are aware that the 
exclusion of Jamsetji might render necessary the appointment 
of a manager of the business, with increased remuneration, or 
the introduction of a managing partner into the firm with a 
share of profits taken out of the testator’s own share. The 
other two executors do not join in the appeal, but they do not 
oppose, and have entered no appearance. One of these gentle¬ 
men, it is true, wished to make the business a family concern, 
and endeavoured to negotiate an agreement to prevent any 
question arising about the deed or will. 

- The best corroboration of Jamsetji’s story as to clause 26 is 
the internal evidence of the will itself. The word " one ” is 
written by Jamsetji, obviously at the time of execution, in the 
space left in the type-written copy sent to the testator for 
execution, and is initialled by the testator, who also initialled 
three other places. Their Lordships decline to believe that 
these interpolations were thus made in the testator’s presence 
without his knowledge and instructions, or that the testator 
affixed his initials without understanding what it was he thereby 
authenticated. The Court of Appeal seems to have overlooked 
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or not given sufficient weight to this circumstance. Having 
regard to the previous discussions on the question and all the 
circumstances of the case, their Lordships think that whatever 
suspicion attached to Jamsetji is removed, and they are judi¬ 
cially satisfied that the clause in question does express the true 
will of the deceased. 

The Appeal Court acquit Jamsetji of any fraud, or of any 
intention to obtain a benefit for himself which he kn^w the 
testator was unwilling to confer, and, in fact, they allowed him 
his costs out of the estate. It would, no doubt, have been 
more prudent and businesslike to have obtained the services of 
some independent witness who might have be^n trusted to see 
that the testator fully understood what he was doing, and to 
have secured independent evidence that clause 26 in particular 
was called to the testator’s attention. But whether the testator, 
who seems to have entertained some suspicion of some of the 
people about him, would have allowed the intervention of a 
' third party one really does not know. Jamsetji by the course 
he took has brought this litigation on himself ; but, after all, 
the question is one to be decided on consideration of the whole 
of the evidence and the circumstances of this case. And in 
coming to the conclusion which they have done, their Lordships 
must not be understood as throwing the slightest doubt on the 
principles laid down in Fulton v. Andrew (l) and other similar 
cases referred to in the argument. 

Unavoidably the question whether the deed-poll was the deed 
of the testator has been discussed and has had to be decided. 
But it does not appear to their Lordships to be directly in 
issue in this proceeding. They agree with Russell J. that it 
,is not a testamentary document requiring probate. It is an 

0 

independent exercise of a power contained in the articles of 
partnership, and does not appear to their Lordships to be referred 
to in the will for the purpose of making, or so as to mak^, its 
contents part of the will. It is not, therefore, within s. 51 of 
the Indian Succession Act, 1865. 

The Court of Appeal gave the costs of all parties out of the 
estate. Their Lordships do not propose to disturb this order, 
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but, having regard to the charges of direct fraud made at their 
Lordships’ bar, they think it is due to Jamsetji that the present 
appeal should be allowed with costs. 

Their Lordships will, therefore, humbly advise His Majesty 
that the decree dated January 11, 1904, of the High Court of 
Judicature at Bombay in appeal from its testamentary and 
intestate jurisdiction be discharged, except so far as it directs 
the costs of the then appellant and respondents of the petition 
suit and of that appeal to be taxed and paid out of the estate 
of the deceased Gordhandas Soonderdas, and that the order 
dated June 16, 1903, of the said High Court in its original 
jurisdiction be restored, except so far as it orders the then 
defendant to pay to the plaintiffs their costs of that suit. The 
respondent Bhugwandas Valji will pay the appellants’ costs of 
this appeal, and there will be no order as to the costs of the 
other respondents. 

Solicitors for appellants : Payne & Lattey. 

Solicitors for respondent Bhugwandas Valji : Raxvle, John¬ 
stone & Co. 
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: THAKURAIN RITRAJ KOER .... Plaintiff ; J- C* 

AND I905 

TUAKb'RAIN SARFARAZ KOER . . . Defendant. May 19 , 23 ; 

June 29. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER “* 

OF OUDH. 

Law of Alluvial Accretion—Shifting Boundary of River—Lands identified as 

those of the Defendant—Gradual Accretion not proved. 

In a suit to recover possession of alluvial lands of considerable extent 
as an accretion to the plaintiff’s estate by reason of a channel of a river 
shifting to the north, it appeared that they were identified as lands of 
which the defendants were the original owners, but that the plaintiff 
claimed them on the ground that the northern bank of the river, however 
„ it might shift, was the boundary of her property :— 

Held, that, as this was not a case of gradual accretion to the plaintiff's 
land, the title to the alluvial lands in suit remained in the defendants: 
see Regulation XI. of 1825, s. 4, sub-s. 2, applied to Oudh by Act XVIII. 
of 1876. 

APPEAL from a decree of the above Court (Oct. 10, 1898) 

■ reversing a decree of the Subordinate Judge of Gonda 
(March 13, 1897). This was a claim to certain alluvial lands, 
to which the plaintiff asserted title as an accretion to her 
taluqdar estate of Kamyar. The respondent made title to them 
as part of the villages Raksaria and Pura Angad, which were 
included in his estate of Dhanawan. 

The estates of Kamyar and Dhanawan were separated in 
1858-59 by the main stream of the river Ghogra. A Revenue 
survey was made in the years 1863-64, and the Revenue survey 
map shewed the position of the villages named and of the river 
in that year. For practical purposes it was in much the same 
position in the years 1858-59, the only difference being that the 
river had gone a little further north and left dry a narrow strip 
of sand between its southern bank in 1858 and its southern 
bank in 1863. The effect of the second summary settlement 
of that year was to confer title on the Kamyar taluqdar of the 

'*Present: lord Macnaghten, Sir Ford north; Sir Andrew Scoble, 
and Sir Arthur Wilson. 
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land up to the southern bank of the river, and on the Dhanawan 
taluqdar of the land up to the northern bank ; the river being 
navigable, the bed of the river remained the property of 

Government. 

In the year 1866 the river suddenly changed its course from 
the channel marked No. 5 in the map to the channel marked 
No. 2, which then became the main stream. 

In consequence of the change in the main stream Thakur 
Raghubir Singh, the respondent’s predecessor, in 1867 instituted 
suits against Thakur Sher Bahadur Singh, of Kamyar, and the 
Raja of Harha, who also owned land on the southern bank of the 
river, to recover possession of the land between the old and 
the new main streams, i.e., between channels 5 and 2. The 
suit against Thakur Sher Bahadur Singh was dismissed by the 
settlement officer, Mr. Harrington, on February 10, 1870. He 
decided that the taluqdari sanads conferred title on the Kamyar 
taluqdar of all land up to the southern bank of the river as it 
was situated in 1858-59, and that, in the absence of the custom 
known as “dhardhura” (that the main stream should be the 
boundary), the sudden change of the river in 1866 left the title 
to the said lands still in Thakur Sher Bahadur Singh. He 
also held Thakur Sher Bahadur Singh entitled to the narrow 
strip of sand formed by the gradual change in the rivers 
course northwards between 1859 and 1866. 

This decision was confirmed on appeal by the Commissioner 
on April 26, 1870, and by the Judicial Commissioner on August 6, 

1870. 

The suit against the Raja of Harha was also dismissed. In 
1876 further litigation arose in consequence of the retrocession 
of the river northwards. In that year Raja Narinder Bahadur 
Singh of Harha instituted a suit against Thakur Raghubir Singh 
for possession of certain lands, claiming them as a gradual 
accretion to his estate, which extended to the south bank of 
channel No. 5, as shewn in the survey map of 1863. This liti¬ 
gation terminated in a judgment of the Privy Council dated 
November 17, 1881, which affirmed the cuncurrent findings of 
fact by the Courts in India that the land then in suit had been 
added by gradual accretion to the Raja of Harha’s estate. 
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In shifting its course or spreading northwards the river sub- 
merged portions of the villages of Raksaria and Pura Angad , 1905 

‘and again shifting south, about the year 1883, left dry the land ThaKURA in 
now in dispute, which was then situate to the north of the main *™aJ 

stream. Disputes having arisen as to the possession, proceed- v. 

ings. were taken under Act X. of 1882, s. 145, and on March 10, T g A ^ FARAZ 

1884, an order was passed declaring the lands in dispute to be koer. 

a portion of Raksaria, and maintaining the possession of 

Thakur Raghubir Singh. 


Applications were then made for the demarcation of the 
boundaries between the villages of Kamyar and Raksaria. A 
joint inquiry was made by a tehsildar of the Gonda district 
and another of the Barabanki district, who made reports on 
May 7, 1885, and July 19, 1885, fixing the boundaries and 
declaring the lands in dispute to belong to Thakur Raghubir 
Singh as part of his villages. 

The suit was brought to establish title to these lands as 
having been added to the village of Kamyar by gradual 
accretion. The defendant pleaded that they were not an alluvial 
accretion to that village, which was several miles lower down 
the stream than his villages, and was still separated from them 
by the main stream of the river. 


The Subordinate Judge was of opinion that although the 
main stream of the river was for some years in channel 2 , as 
shewn in the survey map of 1863, yet the water in channel 
No. 5 had been cutting away to the north, the land in dispute 
gradually forming ; that in 1887 the main stream went north, 
cutting right into the villages of Raksaria and Pura Angad, 
that it flowed in 1892 considerably to the north, and that in 
consequence all land south of the main stream was gradual 
accretion to the village of Kamyar. The appellate Court, on 
the other hand, decided that the plaintiff was not entitled to 
any portion of the defendant’s land which had been submerged 
and reformed; that the land in suit formed at one time a 
portion of the defendant’s villages ; and that it had not been 
proved that there had been any gradual accretion of the land 


in suit to the plaintiffs estate. 
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\V. C. Bonnerjee and Kenworthy Brown , for the appellant, 
contended that the evidence shewed that the lands in suit were 
a gradual and imperceptible accretion to the appellant’s village 
of Kamyar. They relied on Lopez v.Muddun Mohnn Thakoor (l); 
Sree Eckowrie Singh v. Heeralall Seal (2) ; Sardar Jagjot 
Singh v. Brijnath Kunwar. (3) Bengal Regulation XI. of 
1825, s. 4, sub-ss. 1, 2, applied to Oudh by Act XVIII. of 1876. 


De Gruyther , for the respondent, contended that on the 
evidence the claim of title by gradual accretion failed. The 
evidence shewed that the lands w'ere identified as the respon¬ 
dent’s lands, being a reformation thereof in situ. The onus 
was on the appellant to give clear proof of title as claimed. 
He referred to Rajcoomar Roy v. Gohind Chunder Roy (4) ; 
Dinomoni Chowdhrani v. Brojo Mohini Chowdhrani. (5) 


Brown replied. 


1905 The judgment of their Lordships was delivered by 


Sir Andrew Scoble. The parties to this appeal are the 
owners of estates situated on opposite sides of the river Gogra, 
in the province of Oudh. The plaintiff, who is now the appel¬ 
lant, is the widow and heiress of Thakur Rachpal Singh, and as 
such the present holder of the taluqa of Kamyar, in the district 
of Barabanki, on the south bank of the river ; and the defendant 
now on the record (the respondent) is the widow of the son of 
the original defendant, Thakur Raghubir Singh, the taluqdar of 
Dhanawan, in the district of Gonda, on the north bank of the 
river. The suit was brought to recover possession of certain 
alluvial lands, 2,062 acres and 10 roods in extent, which the 
plaintiff claimed as an accretion to her estate of Kamyar, by 
reason of a change in the channel of the river. The.Subordinate 
Judge of Gonda made a decree in favour of the plaintiff ; but 
this was reversed on appeal by the Judicial Commissioner, and 
the suit was dismissed with costs. 


(1) (1870) 13 Moore’s Ind. Ap. Ca. (3) (1900) L. R. 27 Ind. Ap. 8r. 

467 * 475 * (4) ^*892) L. R. 19 Ind. Ap. 140. 

(a) C1S68) 12 Moore’s Ind. Ap. Ca. (5) (1901) L. R. 29 Ind. Ap. 
136. ' 34 * 


24* 
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The law of India in relation to cases of this kind is contained 
in Bengal Regulation XI. of 1825, which was applied to Oudh, 1905 
with some unimportant modifications, by Act XVIII. of 1876. thakurain 
The principle laid down in this regulation, as James L.J. r ^traI 
observes in giving the judgment of this Committee in the well- v. 
known case of LoPez v. Mud dun Mohun Thakoor (l), is one g ARFARA z 
not merely of English law, not a principle peculiar to any Koek. 
system of municipal law, but it is a principle founded on 
universal law and justice ; that is to say, that whoever has 
land, wherever it is, whatever may be the accident to which it 
' has been exposed, whether it be a vineyard which is covered by 
lava or ashes from a volcano, or a field covered by the sea or 
by a river, the ground, the site, the property, remains in the 

original owner.” 

The first point to be ascertained, therefore, is who was the 
original owner of the property in dispute in this suiti and on 
this point their Lordships are of opinion that there is no room 
for doubt that it was the property of the respondent’s prede¬ 
cessor in title. Indeed, the plaint itself describes the land as 
“situate in the villages Raksaria, Bharsanda, Pura Angad, and 
Dulahpur," which admittedly form part of the respondent's 
taluqa; and the Subordinate Judge is clearly mistaken in 
treating it as land “opposite” to those villages. For, not only 
is the statement in the plaint perfectly definite on the point, 
but it is repeated six yeafs after the filing of the plaint, and 
after issues had been settled in which the question of the posi¬ 
tion of the land had been specifically raised in a petition in 
which the plaintifl impeached the correctness in other respects 
of a map prepared for the suit by an Amin, or Commissioner, 
appointed by the parties. Presumably land situated in the 
respondent's villages would belong to the respondent whether 
covered by water or not, and however it might be intersected 
by the river in its devious course from year to year. This view 
was adopted by the local authorities in proceedings taken in 
1883 under the Code of Criminal Procedure for possession of 
the land, and upon application to the Revenue officials in 1885 
for demarcation of boundaries. And in July, 1885, the Revenue 

(i) 13 Moore's Ind. Ap. Ca. 467 . 
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settlement of “ the alluvial and diluvial land ” of these villages 
was made with Thakur Raghubir Singh, the respondent’s pre¬ 
decessor in title. It would require very strong evidence on the 
part of the appellant to disturb the conclusion thus arrived at, 
and no such evidence has been adduced. 

The learned counsel for the appellant contended that, who¬ 
ever may have been originally entitled to the land, it had 
gradually become accreted to the appellant’s property by an 
alteration in the course of the river; and he relied in support 
of his contention on a passage in the judgment in the case of 
LoPez v. Mud dun Mohun Thakoor (l), in which it is stated 
that “where there is an acquisition of land from the sea or a 
river by gradual, slow, and imperceptible means, there, from 
the supposed necessity of the case, and from the difficulty of 
having to determine year by year to whom an inch or a foot or 
a yard belongs, the accretion by alluvion is held to belong to 
the owner of the adjoining land.” Of the correctness of this 
proposition th°re can be no doubt ; but in the opinion of their 
Lordships it is entirely inapplicable to the present case. Here 
is no question of a gradual and slow process of acquisition to 
be measured by the inch or the foot or the yard ; here land to 
the extent of more than two thousand acres is claimed, not on 
the ground that the action of the river has been slowly and 
gradually to push forward the northern boundary of the 
appellant’s land, but- that the northern channel of the river, 
however it may shift, must be taken to be that boundary. Nor 
is it the case here that the land laid bare by the alteration of 
the river’s course adjoins the land of the respondent; on the 
contrary, the evidence is that there is still a channel of the 
river between the two properties, although the main stream 
has shifted to the north. 

It appears to their Lordships that this is one of the cases 
provided for by the second clause of the 4th section of the 
regulation, which enacts that the rule as to gradual accretion 
“ shall not be considered applicable to cases in which a river 
by a sudden change of its course, may break through and 
intersect an estate without any gradual encroachment, or may 

(1) 13 Moore’s Ind. Ap. Ca. 467. 
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by the violence of stream, separate a considerable piece of land 
from one estate and join it to another estate without destroying 
the identity and preventing the recognition of the land so 
removed. In such cases the land, on being clearly recognised, 
shall remain the property of its original owner.” This is in 
accordance with the English law as laid down in the case of 
Mayor of Carlisle v. Graham (l): “All the authorities, ancient 
and modern, are uniform to the effect that if, by the irruption 
of the waters of a tidal river, a new channel is formed in the 
land of a subject, although the rights of the Crown and of the 
public may come into existence and be exercised in what has 
thus become a portion of a tidal river, .... the right to the 
soil remains in the owner, so that if at any time thereafter 
the water shall recede, and the river again change its course, 
leaving the new channel dry, the soil becomes again the exclu¬ 
sive property of the owner, free from all rights whatsoever in 
the Crown or in the public.” It is, perhaps, unnecessary to 
add that, although the specific reference in that case is to 
a tidal river, their Lordships consider the principle equally 
applicable to a non-tidal river. 

Their Lordships will humbly advise His Majesty that this 
appeal ought to be dismissed and the decree of the Judicial 
Commissioner confirmed. The appellant must pay the costs 

of the appeal. ■ 

. . • 

Solicitors for appellant: Young, Jackson , Beard & King. 

Solicitors for respondent : T. L. Wilson & Co. 

(i) (1869) L. R. 4 Ex. 361, 368. 
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MAHANT BISHAMBHAR DAS .... PLAINTIFF ; 

AND 

THAKUR DRIGBIJAI SINGH and Others. Defendants. 

Two Appeals. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 

OF OUDH. 

Deed of Endowment—Mortgages in favour of Trustee-Right of succeed in g 

Trustee to sue. 

Held , that the appellant, who under a deed of endowment had been 
duly appointed as trustee and manager of the endowed property, was 
entitled to sue for moneys due by the respondent under his mortgages to 
the appellant’s predecessor in office to secure loans made to him out of the 
proceeds of the endowed estate. 

Two APPEALS from two decrees of the above Court (Aug. 9, 
1900, and Sept. 21, 1900) reversing decrees of the Subordinate 
Judge of Sitapur (Oct. 30, 1899). 

The question decided in the appeals was as to the title to sue 
upon two mortgage bonds which had been executed in favour 
of Mahant Gopal Das, deceased, to secure moneys advanced by 
him out of the income of endowed property of which he was 
at the date of the advances trustee and manager, in which 
capacity he was succeeded by the plaintiff according to the 
provisions of the deed of endowment. 

The Subordinate Judge decided this question in the affirma¬ 
tive. The Court of Appeal held that the oral evidence adduced 
by the appellant did not prove that the money advanced was 
derived from the income of the endowed property, nor did it 
prove that Mahant Gopal Das by his declarations had con¬ 
stituted himself trustee of the money on bebalf of the idol Sri 
Raghu Nathji. They allowed that if the mortgagee’s interest 
in the mortgage were the property of Sri Raghu Nathji, the 
appellant was entitled to it, but said that it cannot be inferred 
from the reference to Mahant Gopal Das in the mortgage deed 
as the trustee and manager of Sri Raghu Nathji that the money 

* Present : LORD MACNAGHTEN, SIR ANDREW SCOBLE, and SIR ARTHUR 
WILSON. 
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lent on the mortgage was the money of the latter. They also 
held that “unless a Hindu is a ‘hermit* or an ‘ascetic’ the 
property which he leaves undisposed of, which was his own 
absolutely, will devolve upon his secular heirs notwithstanding 
that he may have severed his connection with his kindred and 
entered a religious order, and has become a guru or spiritual 
guide, and has chelas or disciples. I think, therefore, that 
although the plaintiff was Gopal Das’ chela, is not entitled 
to succeed to the property of Gopal Das, Gopal Das not being 
a ‘ hermit ’ or ‘ ascetic.’ As Gopal Das’ successor to the office 
of mahant the plaintiff can only succeed to the property which 
Gopal Das held as mahant. The mortgagees’ interest in the 
mortgage not being the property of the idol was not so held. 
The plaintiff consequently is not entitled to the mortgagees' 
interest in the mortgage as heir or successor of Gopal Das.” 

W. C. Bonnerjee and K. W. Bonnerjee, for the appellant, 
contended that the Subordinate Judge was right. It was clear 
on the evidence and on the face of the two mortgages that the 
money advanced was the money of the idol, repayable to its 
trustee and sabarakhar. Succession to the property of persons 
in the position of Gopal Das is regulated by custom. According 
to that custom the appellant, as disciple and successor in his 
office, is entitled as heir to all the property of which Gopal Das 
died possessed, whether endowed ' or belonging to him per¬ 
sonally. The custom was recorded in the wajibalurz. The 
disciple is also entitled to a certificate to recover his debts. 
Reference was made to Shamachurn’s Vyavastha Darpana 
(1867), p. 327 ; Mahant Sheoprokash Doss v. Mohunt Joy ram 
Doss (l) ,* Genda Puri v. Chhatar Puri (2); Mohunt Bhagaban 
Ramanuj Das v. Mohunt Roghunundun. (3) 

The respondents did not appear. 

The judgment of their Lordships was delivered by 

SIR Andrew Scoble. In the suits upon which these appeals 
are founded the plaintiff (who is now the appellant) sues as 
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(1) (1866) S Sttth. W. R. Misc. 57. (2) (1886) L. R. 13 Ind, Ap. 100, 105. 

(3) (*895) L. R. 22 Ind. Ap. 94. 
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disciple and successor of Mahant Gopal Das, trustee and 
1905 manager of Sri Raghu Nathji, of the Raj Gopal temple at 
Mahant Ajodhia, in the district of Fyzabad, in the province of Oudh 
harDas f ° recover fr ° m the respondent Thakur Drigbijai Singh the 
Thakur amount due under two mortgages executed by him. The first 
Drigbijai of these mortgages is dated January 7, 1890, and relates to a 
Singh. sum of Rs. 20,000, whereof Rs. 15,000 was borrowed from Gopal 

Das and Rs. 5,000 from another person, whose interest the plaintiff 
subsequently acquired. The second bears date January 10, 1890, 
and relates to a further sum of Rs. 4,000 borrowed from Gopal 
Das. In both documents the lender is described, in practically 
the same language, as “ Mahant Gopal Das, trustee and manager 
of the Raj Gopal temple of Sri Raghu Nathji at Ajodhia, and 
zemindar of taluqa Agar Buzurg.” The respondent Thakur 
Drigbijai Singh, who is the first defendant upon the record, 
does not deny the execution of the mortgages, or his liability 
under them, but he disputes the plaintiff’s title to sue upon 
them. The Subordinate Judge passed decrees in both suits in 
favour of the plaintiff, but they were reversed on appeal by the 
Judicial Commissioners. 


The facts are simple, and of a character not unusual in India. 
Gopal Das, as both Courts below have concurred in finding, 
was the mahant of an order of Bairagis, or religious mendicants* 
and in that capacity was trustee and manager of certain temples 
at Ajodhia, dedicated to the worship of Vishnu, under the name 
of Sri Raghu Nathji. He appears to have been a man of con¬ 
siderable property, a zemindar and a money-lender, and had 
built one of these temples, called the Raj Gopal temple, at his 

own expense. The plaintiff was one of his chelas or disciples, 
and, as a matter of fact, succeeded him as mahant ; but it is 
unnecessary for their Lordships to determine what rights of 
property he thereby acquired, as Gopal Das before his death 
executed a tamliknama, or deed of endowment, by which he 
not merely designated his successor in the mahantship, but 
also provided for the management of certain property which 
he dedicated to the service of the temples and the worship of 
the idol. 


By this deed, dated February' 13, 1889, Gopal Das, after 
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reciting that he had retired from the world and was leading a 
life of celibacy, always engaged in the worship of Sri Raghu 
Nathji, and spending all he earned by labour in good and 
charitable works, and after setting out particulars of the 
temples under his management and trusteeship, went on 

to say :— 

“ Now, it is my heartfelt and sincere desire that after my 
death the good and charitable work be continued in future by 
means of my property; that all the property granted by Sri 
Raghu Nathji be after me employed, as usual, in the worship 
of Sri Raghu Nathji, and other charitable works .... 
therefore, cancelling my former will .... I do hereby execute 
a tamliknama” (or deed of endowment) “ of my entire ilaka 
.... called Agar Buzurg, and valued at Rs. 74,000 .... 
and which is my own self-acquired property, owned and 
occupied by me without the intervention of any other person, 

as follows:— 

“1. I make a waqf of all these villages in the name of Sri 
Raghu Nathji of the Raj Gopal temple situate at Ajodbia .... 

“ 2. During my life I shall myself manage and deal with 
all these villages as a trustee and manager, the income and 
profits being appropriated in the worship of Sri Raghu Nathji 

as detailed below. . . . 

“ 8. x\fter my death one Bishambhar Das, my disciple, shall 
be the trustee and manager, provided that I may not have 
during my lifetime made any change by nominating any other 

person. 

Gopal Das died on October 20, 1892, without having 
nominated any other trustee in the place of the plaintiff. 
After some litigation the plaintiff was installed as his successor 
in the mahantship, and on March 10, 1893, on the application 
Of the plaintiff, the Agar Buzurg estate was recorded in the 
Revenue register as the property of Sri Raghu Nathji, under 
the management and trusteeship of the plaintiff “ in the same 
capacity in which the deceased (Gopal Das) was in possession.” 

The learned Judicial Commissioners held, and their Lord- 
ships are disposed to agree with them, that “ there is nothing 
in the deed of endowment to indicate that Gopal Das created 
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a trust in respect of any property except the Agar Buzurg 
estate.” There is evidence that it was the intention of 
Gopal Das to dedicate all his property to the service of the 
deity ; but it is not necessary to refer to this, as their Lord- 
ships consider that the evidence shews that the money lent 
to the first defendant was part of the profits of the Agar , 
Buzurg estate, which had undoubtedly been so dedicated. 
Madari Lai and Bhim Sen both appear to be trustworthy 
witnesses, who had means of knowledge of these transactions, 
and whose testimony is not in any way impeached or 
contradicted. Their Lordships agree with the Subordinate 
Judge in holding that it has be^n proved “ that the mon°y 
advanced to the defendant 1 belonged to Sri Thakurji as 
receipts from the endowed ilaka.” And as the appellant was 
appointed by Gopal Das to succeed, and did in fact succeed, 
him as trustee and manager of the temple property under the 
deed of endowment above referred to, their Lordships consider 
that, as such trustee and manager, he is entitled to maintain 
these suits and to recover the moneys due by the defendant 
Thakur Drigbijai Singh to the trust estate under the mortgages. 

The respondents were not represented before thHr Lord- 
ships at the hearing of these appeals, but in the Subordinate 
Court it was one of the grounds of the first defendants appeal 
that he ought not to have been charged with interest at the 
rate of 2 per cent, per month, and that this rate was penal 
and unconscionable. The Subordinate Judge held that this 
rate was chargeable in the event of possession not being given 
to the mortgagee as stipulated in the bond, and that the 
mortgagor not only failed to give possession, but on October 8, 
1891, wrote a letter to Gopal Das in which he said: “i 
shall not deliver possession to you, but will repay the money 
advanced by you according to the terms of this deed.” In 
fact, the first defendant appears to have been all along in 
possession of the mortgaged property, and in receipt of the 
profits and produce thereof, and their Lordships see no reason 
to interfere with the Subordinate Judge’s decrees on this 
point. 

Their Lordships will humbly advise His Majesty that the 
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appeals in both cases ought to be allowed, andtBat the decrees 
of the Judicial Commissioners ought to be set aside-Afitl^ £ 9 &$:s 
and the decrees of the Subordinate Judge restored. The 
respondent Thakur Drigbijai Singh must pay the costs of 
these appeals, including the costs of the appellant’s interlocutory 
petition for addition of parties and consolidation. 

Solicitors for appellant : Young, Jackson , Beard & King. 
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MOOLLA CASSIM BIN MOOLLA AHMED. Plaintiff ; J- ^ 

and *9°S 

MOOLLA ABDUL RAHIM and Others . Defendants. Juju 28 ; 

July 26. 

ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA. 


Mahotnedan Law—Claim to Share in Grandfather's Estate—Onus Probandi — 

Indian Evidence Act , s. 108. 

Where the plaintiff claimed under Mahomedan law a share in his 
grandfather’s estate, the onus is on him to shew, either by establishing a 
presumption under the Indian Evidence Act, 1872, s. 108, or by actual 
evidence, that his father’s death occurred at a date subsequent to that 
of the deceased owner ; otherwise he is excluded by the children of the 
deceased living at his death as being earlier in degree. 


Appeal from a decree of the said Chief Court (Aug. 12, 
1902) affirming a decree of Bigge J. (April 8, 1902). 

The question in the suit was as to the right of the appellant 
to a share in the estate of his paternal grandfather Moolla 
Hashim, his claim being as heir of his father Moolla Ahmed 
bin Hashim, who was the eldest son of Moolla Hashim, but 
had disappeared in 1869 or 1870. The appellant alleged that 
he was dead at the time of suit (August 9, 1901), and was to 
be presumed to have died at the end of seven years from 1886- 
1887, when he was said to have teen last seen at Bangkok, 
Siam. The plaintift placed his father's death about 1894, 
the said Hashim, his paternal grandfather, having died on 
January 27, 1884. Disputes arose as to the inheritance and 
as to an alleged will of the deceased. These were referred to 

• Present : LORO DAVEY, SIR ANDREW SCOBLE, and SIR ARTHUR WILSON. 
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an arbitrator, and the plaintiff claimed that the award was in 
his favour. 

Both Courts concurred in finding that Ahmed did not survive 
his father, referring to s. 108 of the Indian Evidence Act (I. of 
1872). The first Court came to the conclusions: (a) The 
plaintiff having failed to shew that Ahmed was either seen or 
heard of after he disappeared in 1869 or 1870 by those who 
would be likely to have heard of him or by any one else, the 
presumption was that he died within seven years from that 
time. ( b ) Such being the presumption, and it being presumed 
that he predeceased his father, Moolla Hashim, on the autho¬ 
rities referred to he could not inherit any share in the estate 
of Moolla Hashim, and his son the plaintiff had no claim as 
representing his father to such share, which must go to the 
heirs of Moolla Hashim. 

The appellate Court held that the onus lay upon the plaintiff 
to prove that Ahmed was now dead but was alive in 1884 ; that 
there was no presumption in the case that Moolla Ahmed was 
alive or that he was dead in 1884, and the question was one of 
proof and not of presumption ; and that plaintiff (appellant) had 
not discharged the onus upon him. 

Asquith , K.C.y and McCarthy , for the appellant, contended 
that, after the award made in his favour, the onus was on the 
respondents to shew that Ahmed predeceased his father, and 
that the onus of proving the contrary was not on the appellant. 
They referred to ss. 107 and 108 of the Indian Evidence Act, 
1872, and to s. 90 of the Probate Act (V. of 1881). 

Haldane , K.C.y Jardine, K.C., and Phillips, for the respondents, 
contended that the award merely reserved a share for Ahmed 
in accordance with Mahomedan usage, in case he should prove 
to have been alive at his father’s death. It left the question 
open as to whether the appellant was entitled. 

The judgment of their Lordships was delivered by 

Sir Andrew Scoble. Moolla Hashim, a wealthy Maho¬ 
medan resident at Rangoon, on May 13, 1878, executed a will 
by which (inter alia) he bequeathed certain property to his 
eldest son. Moolla Ahmed and his two children, After the 
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death of Moolla Hashim, which occurred on January 27, 1884, J- 

while he was on a pilgrimage to Mecca, one of his widows, 1905 

named Shareefa Bee, disputed the validity of the will as not moolla 
being in accordance with Mahomedan law, and it was ultimately Ci ^QQL LA IN 
referred to one Moolla Ismail, as arbitrator, to divide the Ahmed 
property among those whom he should find entitled to share MOOLLA 
in it. He made his award on February 21, 1888, and in it he Abdul 

. m KAHIM. 

included Moolla Ahmed and his children among the heirs - 

and legatees” among whom the estate of the deceased was to 

be distributed. 

It is a well-known principle of Mahomedan law that if any 
of the children of a man die before the opening of the succession 
to his estate, leaving children behind, these grandchildren are 
entirely excluded from the inheritance by their uncles and 
aunts. In the present case Moolla Cassim, the only son of 
Moolla Ahmed, claims a share in his grandfather’s estate in 
right of his father under Moolla Ismail’s award. In his plaint 
he states that he “ is informed and verily believes that the said 
Moolla Ahmed left Rangoon in or about the year 1870 as a 
mendicant or fakir, and has not since that date returned to 
Rangoon”; that he last heard of him in or about the year 
1886 or 1887, when he was reported to be in Bangkok, Siam ; 
that he has not since been heard of, “and, according to the 
presumption of law, his death took place about 1894.” The 
defendants are the surviving executors and heirs of Moolla 
Hashim, or the legal representatives of such of them as have 
died since his death, and they allege in their written statement 
that Moolla Ahmed “ has never been heard of since his dis¬ 
appearance in the year 1870,” and they submit to the judgment 
of the Court whether he may “ now be considered as dead.” 


Both Courts in Burma held that the plaintiff had failed to 
prove that Moolla Ahmed had been either seen or heard of 
after 1870, and that under the provisions of s. 108 of the 
Indian Evidence Act, 1872, the burden was on him to establish 
that his father had survived his own father, Moolla Hashim. 
They accordingly dismissed the suit with costs. These con¬ 
current findings would ordinarily have sufficed to dispose of 
this appeal; but it was argued before their Lordships that the 
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Courts below had failed to give proper efiect to the circum¬ 
stances of the reference to Moolla Ismail and to the terms of 
his award, both of which, it was said, postulated that Moolla 
Ahmed was alive at the date of those transactions, and that he 
had therefore survived his father. The first observation that 
their Lordships have to make upon this contention is that 
the arbitrator was not called as a witness, though living at 
Mandalay, nor was he examined upon commission ; secondly, 
that the agreement of reference has not been produced, and 
there is nothing to shew that Moolla Ahmed was a party to it ; 
and, in the third place, there is nothing in the terms of the 
award that can properly be construed as evidence that Moolla 
Ahmed was alive when the award wae made. It is true that 
the award states that “ the deceased left six sons and five 
daughters,” but it would be unwarrantable to treat an 
uncorroborated statement of this kind as proof that the 
arbitrator had satisfied himself that all Moolla Hashim’s 
children were still living. It is true also that the arbitrator in 
his award reserved a share for Moolla Ahmed and his children ; 
but this is quite intelligible on the ground that, according to 
Mahomedan law, a share ought to be reserved for a missing 
heir. Their Lordships agree with the Chief Court in the 
opinion that “ the efiect of the award was to recognise that 
Moolla Ahmed was missing, and to set aside his share until 
he should be found, or be proved or declared by competent 
authority to be dead ” ; and their Lordships are, with the 
Chief Court, unable to see how the proceedings in the arbitra¬ 
tion “can be regarded as an admission on the part of the 
other heirs, or as a finding by the arbitrator, that Moolla 
Ahmed was then alive.” 

Their Lordships will humbly advise His Majesty that this 
appeal ought to be dismissed and the judgment of the Chief 
Court confirmed. The appellant must pay the costs of the 
appeal, including the costs of the appellant’s petition for leave 
to file additional evidence. 

Solicitors for appellant : Bramall & White. 

Solicitor for respondents : Arthur E. Roberts. 
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BASANTA KUMARI DEBI. Defendant ; 

AND 

KAMIKSHYA KUMARI DEBI (and after- 1 Plaintiff . 

WARDS HER HEIRS). J 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Deed of Gift-Construction—Gift to specified and other Heirs—Heritable 

Estate—Mesne Profits without Limitation—Possession obtained by Fraud. 

• 

Where a Hindu gave to his sister a share in a certain mouzah for 
her maintenance, the danpatra containing the following words, “ On your 
death your husband, sons, grandsons, and other heirs in succession will 
continue to enjoy and possess. The power to dispose of by gift or sale 

will successively vest in your husband, sons, grandsons, and others — 

\ 

Held , that by the true constriction of this document the donee took a 
heritable estate ; that the respondent as her only unmarried daughter 
was her preferential heir; that as her husband, being the respondent s 
natural guardian, obtained mutation of names and possession by a false 
representation that his wife had died childless, his estate was rightly held 
liable for mesne profits from the date of his wife’s death without regard to 
the three years’ period of limitation. 

APPEAL from a decree of the High Court (Aug. 1, 1900) 
affirming a decree of the Subordinate Judge of Pubna and 
Bogra (June 30, 1898). 

The main question decided in the appeal was whether the 
danpatra or deed of gift, set out in their Lordships’ judgment, 
of the property in suit by Chunder Nath Surma Bishi to his 
sister Doorga Soondari Debi conveyed to her on its true con¬ 
struction an absolute estate, or a life estate with remainder 
to her husband. Both Courts in India ruled in favour of the 
plaintiff, who claimed as Soondari’s daughter to be entitled 
as preferential heir to her stridhan. The appellant defended 
her possession as widow and heiress to Soondari’s husband, 
Doorga Das Khan, who took possession shortly after Soondari’s 
death and obtained an order under Act VII. of 1876 (Bengal 
Council) registering his name as owner. 

* present : LORDDaVEY, Sir ANDREW SCOBLE, and SIR ARTHUR WILSON. 
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De Gruyther> for the appellant, contended that on the true 
construction of the danpatra Soondari acquired only a life 
interest in the property, and that in consequence the respondent 
had no title by inheritance to disturb the possession of the 
appellant. The husband took absolutely in remainder. As an 
heir he would only come in after the father ; the priority given 
him shewed that he was intended to take in remainder. He 
referred to Mayne’s Hindu Law, 6th ed. p. 873, and Sheo 
Sankar Lai v. Debi Sahai. (l) 


W. C. Bonnerjee, for the respondents (heirs of the plaintifl), 
contended that the Courts below were right in holding that 
Soondari took an absolute estate. It was immaterial as 
evidence of intention that the heirs were not named in their 
proper order. 

De Gruyther replied. 


I9 ° s The judgment of their Lordships was delivered by 

J “ l v 2 6 - Lord Davey. The principal question in this appeal is 

whether the Courts below have put a right construction on a 
few words in a document called a danpatra, bearing a native 
date corresponding to July 14, 1863, executed by one Chunder 
Nath Surma Bishi in favour of his younger sister Srimati 
Doorga Soondari Debi. By that document Chunder Nath 
Surma Bishi declared that he did of his own free-will make a 
gift to Soondari Debi of an eight-annas share of a mouzah 
called Briboaliah for her maintenance. The document contains 
the following words :— 

“You shall annually pay Rs. 36.11.4.2, the annual Govern- 

ment revenue of the said moiety, to the collectorate of 

Rajshahye, and get your name registered to the extent of the 

said amount of Government revenue, and enjoy possession 

during your lifetime. On your death your husband, sons, 

grandsons, and other heirs in succession will continue to enjoy 

and possess. The power to dispose of by gift or sale will 

successively vest in your husband, sons, grandsons, and 
others.” 


At the date of the deed of gift Soondari Debi was married to 
one Doorga Das Khan. She remained in possession of the 

(0 (1903) L. R. 30 Ind. Ap. 202, 209. 
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property until her death, which took place on May 31, 1879. 
She left her surviving her husband and one unmarried daughter, 
the original respondent, Kamikshya Kumari Debi, who was 
then a minor. Upon the death of Soondari Debi, Doorga Das 
Khan took possession of the property, and applied to be regis¬ 
tered as owner of the property. On May 27, 1880, an order 
was made directing registration in the name of Doorga Das 
Khan in lieu of the name of Soondari Debi. In his petition 
for mutation of names Doorga Das Khan falsely stated that 
his wife had died childless. 
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The question is whether the deed conferred an heritable 
estate on Soondari Debi, or only a life estate with remainder 
to her husband. The property having been given to Soondari 
Debi when married became what is called her “ ayautuka 
stridhan,” and it is not disputed that there being no son of 
Soondari Debi, the original respondent, as her only unmarried 
daughter, was entitled to succeed to the property as her sole 
heiress if she had an heritable estate. Her husband would 
only be entitled to succeed as heir in default of issue and 
certain other relatives. 

Doorga Das Khan retained possession of the property until 
his death, which took place on February 23, 1893. The 
appellant was his widow and sole heiress and executrix of 
his will, and on his death she took possession of the property. 

On January 22, 1897, the original respondent commenced 
the present suit against the appellant in the Court of the 
Subordinate Judge of Pubna and Bogra for recovery of the 
property in suit and mesne profits from the death of her 
mother. By her written statement the appellant alleged that 
the original respondent had wrongly stated the date on which 
she attained her majority, and that the suit was barred by 
limitation, and also raised the question of construction of the 
deed of gift. 

The Subordinate Judge decided the issue as to the date of 
the original respondent’s birth in her favour, and consequently 
held that the suit was not barred by limitation. He also held 
that an heritable estate was conveyed to Soondari Debi by the 
deed of gift. By his decree dated June 30, 1898, it was ordered 
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that the original respondent should get possession of eight 
annas of mouzah Briboaliah on ejectment of the appellant 
therefrom, with costs of suit, and that the appellant should pay 
to the original respondent mesne profits from the time of the 
death of Soondari Debi. The appellant appealed to the High 
Court. The learned judges in that Court affirmed the finding 
of the Subordinate Judge as to the date of the original 
respondent’s birth, and his decision on the construction of the 
deed of gift. And by the decree of the High Court dated 
August 1, 1900 (from which this appeal is brought), the appeal 
was dismissed with costs. 

There being, therefore, concurrent judgments on the question 
of fact it was not contended before their Lordships that the 
suit was barred by limitation. Their Lordships have no diffi¬ 
culty in affirming the decision of both Courts below on the 
question of construction also. They are of opinion that Soon¬ 
dari Debi took an heritable estate. The words “ On your death 
your husband, sons, grandsons, and other heirs in succession 
will continue to enjoy and possess ” are sufficient to shew that 
the heirs were to succeed as such, notwithstanding that those 
who would take as heirs are named in wrong order, or (in other 
words) there is an inaccurate enumeration of them. And the 
words that immediately follow confirm this construction. 

With regard to the mesne profits, the learned counsel for the 
appellant suggested that they should be confined to three years 
before suit. But, having regard to the fact that Doorga Das 
Khan was the original respondent’s natural guardian, and that 
he only obtained a possession which was apparently adverse to 
her by an untrue representation in his petition for mutation of 
names, their Lordships think the decree is quite right. 

It should be mentioned that the original respondent died 
during the pendency of the appeal, and the present respondents 
have been placed on the record in her stead. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal be dismissed. The appellant will pay the 
costs of it. 


Solicitors for appellant : T . L. Wilson & Co. 
Solicitors for respondents : Withers, Pollock & Crow. 
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Aug. 4. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. - 

Hindu Law— Presumption of Rights under a Maintenance Grant—Land and 
Minerals — Suit for Injunction — Discretion—Specific Relief Act , s. 52. 

The exclusive possession and nse of the whole surface of the lands in 
suit being vested in lessees, whilst the mineral rights remained in the 
lessor, both lessor and lessees by separate deeds granted to the respondents 
the surface and underground rights therein with the power of cutting and 
raising coal. 

The plaintiff claimed title under an undisputed khorposh or maintenance 
grant executed by the lessor prior to the said deeds but subsequent to the 
lease, and sued for a declaration of his absolute proprietary right to the 
land and minerals and consequential relief, including an injunction : 

Held , that as there was no direct evidence of the terms of the said 
grant, the most that could be presumed was that it was only a grant of 
rents and profits for the life of the grantee, no light to open mines and 
remove minerals passing thereby ; while under the lease the exclusive 
right to possess the surface was for the present in the lessees and their 

assigns : . 

Held , further, that the plaintiff being interested ^exclusively in the 

rents reserved by the lease, and having given no evidence that the 

security of those rents would be impaired by the respondents’ action, an 

injunction was rightly refused, in the exercise of the discretion prescribed 

by s. 52 of the Specific Relief Act. 

APPEAL from a decree of the High Court (May 6, 1901) 
affirming a decree of the Subordinate Judge of Manbhum 
(Jan. 28, 1898) dismissing the suit with costs. 

The suit related to the right to work coal under the surface 
of land in two mouzahs (villages) of the Raj of Jheriah called 
Tisra and Golokdihi, the opposing parties claiming rival rights 
in such coal under rival titles derived on the one hand from the 
Rajah of Jheriah, and on the other hand from the holder of the 
two mouzahs, under a former Rajah of Jheriah, as a provision 
for maintenance. The plaintiff claimed under the latter, the 

maintenance-holder. 

•Present f Lord Davky, Sir ARDREW Scoble, and Sir Arthur Wilson. 
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Both the lower Courts concurred in holding that the allotment 
of the land for maintenance did not, under the circumstances 
which are stated in the judgment of their Lordships, affect the 
right of the grantor, the Rajah of Jheriah, to the minerals under 
the surface, or his right to enter upon the land for the purpose 
of getting the coal thereunder. And they held, consequently, 
that the appellants, claiming under the maintenance-holder, 
had acquired no right to the coal in dispute. 


The judgment of the Subordinate Judge was to the effect 
that the Rajah’s grant to Nanda Kishore Singh, the appellants’ 
predecessor, produced in evidence, was not genuine, and that 
there was no custom, family or otherwise, giving any right to 
the subsoil under his maintenance grant to Nanda Kishore 
Singh, who he held was “ the possessor of only a life estate for 
maintenance,” and as such had no “ right to the coal or other 
minerals in the mouzahs,” and was not the owner of the land. 
“ He is only tenant for life, and as such he cannot work mines 
or quarries not open at the time of the grant. Lord Coke 
says : * A man hath lands in which there is a mine of coals or 
of the like and maketh a lease of the land (without mentioning 
any mines) for life or for years, the lessee for such mines as 
were open at the time of the lease made, may dig and take the 
profits thereof. But he cannot dig for any new mine that was 
not open at the time of the lease made for that should be 
adjudged waste, and if there be open mines and the owner 
make a lease of the land with the mines therein this shall 
extend to the open mines only and not to any hidden mine ’ : 
Bainbridge’s Law of Mines and Minerals, 4th ed. p. 11. 
And since the passing of the Transfer of Property Act, 1882, 
the law is the same in India : see s. 108, clause (o), Act IV. of 
1882. Nanda Kishore got a grant of 2\ mouzahs in lieu of 
his maintenance. He was to pay himself the rents of the 
mouzahs on account of his maintenance. It is not alleged, 
much less proved, that any mine was open at the time of the 
grant. It is extremely doubtful whether the existence of coal 
under the land was known at the time to the grantor or grantee. 
Under the circumstances 'J do not think that Nanda Kishore 
had any right to the coal or minerals in question.” 
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Cohen , K.C ., and W. C. Bonner jee , for the appellants, con¬ 
tended that the lower Courts were wrong in holding that under 
their maintenance grant the appellants had no right or power 
over the subsoil. Assuming the terms of the grant were not 
proved, the grantee was, in the absence of any restriction to 
his rights, entitled to all the benefits derivable from the surface 
and subsoil of the lands made over to him for his maintenance. 
The Subordinate Judge was wrong in applying the English law 
of mines and minerals to grants made by Hindus to Hindus. 
The Transfer of Property Act, s. 108 (o), has no retrospective 
effect and has no application to the case. The rights of the 
grantee are determinable by Hindu law and custom, and there¬ 
under he was entitled to all benefits derivable both from the 
surface and subsoil of the lands. Even if he had no title to 
the subsoil, he was interested in the surface to such an extent 
as to be entitled to prevent any working of the minerals 
without his consent. They referred to Durham and Sunderland 

Ry. Co. v. Walker, (l) 

Jardine , K.C., and Phillips , for the respondents, contended 
that the lower Courts were right in holding that the terms of 
the maintenance grant were not proved. The appellants could 
not be presumed to have title thereunder to either the land or 
the coal. The allotment of the villages for maintenance did not 
contemplate a grant of the coal as part of the maintenance- 
holder’s right, and did not operate to pass any right thereto. 
The appellants and their predecessor were also rightly held to 
have no title to the possession of the lands in suit. That main¬ 
tenance grant, though prior to the immediate deeds of grant to 
the respondents, was subsequent to the original lease of which 
they are assignees. Consequently the maintenance grant did 
not and could not pass a right to possession, but only to the rents 
reserved to the lessor. The measure of the appellants’ interest 
in the lands was simply a right for life to certain rents, and 
this right did not entitle them to the injunction sought unless 
they could shew that these rents would be rendered insecure, 
which had neither been alleged nor proved. The ground of 
action was the alleged right to the subsoil, which had not been 

(i) (1842) 2 Q. B. 940, 967. 
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established; and the claim to an injunction had been rested 
solely on that right. They referred to the Transfer of Property 
Act, 1882, s. 108 (o). 

Cohen, K.C ., replied. 

Aug. 4. The judgment of their Lordships was delivered by 


Sir Arthur Wilson. This is an appeal from a judgment 
and decree of the High Court of Calcutta, dated May 6, 1901, 
affirming a decree of the Subordinate Judge of Manbhum, 
which dismissed the suit with costs. The case relates to the 
right to the minerals under lands in mouzah Golokdihi, per- 
gunnah Jheriah, in the district of Manbhum, and to various 
questions in connection therewith. Pergunnah Jheriah forms 
part of the estates of the Rajah or Jheriah. 


On April 22, 1824, the then Rajah of Jheriah executed a 
lease, of the kind well-known in that part of India as a 
“ jungleburi ” lease, in favour of Golok Mudi, the material 
parts of which are as follows :— 

“To Golok Mudi.—This deed .... is executed to the 
following effect. In mouzah Tisra .... there are jungle 
lands within these boundaries .... and the lands within 
these boundaries are now settled with you at a rental of Rs. 12. 
You shall cut the jungle .... and prepare the lands. When 
the lands are prepared, rents will be assessed in the presence of 
five persons, and you shall pay 10 annas on every rupee 
thereof to the Raj, and you shall get six annas for your labour. 
On these conditions the lands within these boundaries with 
the jungle .... are given to you for jote and cultivation.” 

By 1835 or 1836 the time appears to have arrived for the 
further arrangement contemplated by the lease just cited, and 
accordingly a fresh instrument was entered into. When this 
was done two things had happened : first, Golok Mudi had 
cleared jungle and brought the land cleared into cultivation ; 
secondly, the mouzah had become separated from Tisra and 
had acquired the appellation of Golokdihi after the name of 
Golok Mudi, the tenant. The material parts of the new 
document are as follows :— 


“ To Golok Mudi of good behaviour. You have been holding 
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possession of mouzah Golokdihi .... as jungleburi chuck. . . . 
You have now cleared the jungle within these boundaries 
in mouzah Golokdihi." [Then follow calculations of rent.I 

“ Rs. 47.15 are fixed as the rent.” 

As to the effect of these documents certain questions have 

from time to time been raised, and it may tend to simplify the 

treatment of this appeal if their Lordships'conclusions upon 
those questions are stated once for all at the earliest poss.ble 
stage. Their Lordships see no reason to question the decision 
of the Courts in India that the leases to Colok Mudi included 

the whole area of Golokdihi. They also agree in thinking 
that those leases related to the surface and did not carry the 
subjacent minerals. The result is that Golok Mud, and h,s 
successors in title became by the grant entitled to the exclusive 
possession and use of the whole surface of Golokdihi, while the 
mineral rights remained in the Rajah. Their Lordships also 
accept the finding of the Courts in India that the lands in 
dispute in the present case lie in Golokdihi. The title of 
Golok Mudi has become vested in the defendants Hndoy 

Mudi and Gopal Mudi, and the whole group may be 

conveniently spoken of collectively as the Mudis 

At some date which cannot be precisely fixed, but which 

must have been before, and was probably shortly before, 

lune 3, 18+9, Rajah Udit Narayan Singh, who had then 

succeeded to the Jheriah estate, made a khorposh, or main¬ 
tenance, grant to Nanda Kishore Singh, a near relative and a 

member of the Raj family, of certain villages including Golok- 

dihi. The nature of this grant, so far as it can be ascertained, 
will be considered later. 

On March 1, 1893, Nanda Kishore executed a mourns, 
mokurruri pottah in favour of Puma Chunder Daw by which 
he purported to convey to the latter the whole of his rights to 

surface and subsoil in mouzah Golokdihi. 

Later in the same year, on October 11, the Mudis executed 

a mourusi mokurruri pottah in favour of the respondent Cohen 
nrnnrtine to grant to the latter the surface and underground 
rights in Golokdihi, and in particular the right to raise coal 
and other minerals. And on April 2, 1896, Rajah Joy Mongol, 

“ w become the Rajah of Jheriah, granted to the same Cohen 
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a mourusi mokurruri pottah of the underground rights with 
the power of cutting and raising coal. 

The effect of these several transactions, as affecting the right 
of raising coal from under Golokdihi, was that Purna Chunder 
Daw acquired all that Nanda Kishore had to dispose of, while 
Cohen acquired all that the Mudis and all that the Rajah 
could convey. 

Cohen proceeded to raise coal under Golokdihi, and Purna 
Chunder Daw (who is now represented by the appellants as 
his executors) instituted the present suit in the Court of the 
Subordinate Judge of Manbhum. He sued as defendants the 
Mudis and Cohen, and joined his own lessor Nanda Kishore 
as pro forma defendant. The Great Eastern Coal Company 
as assignees of Cohen were afterwards added as defendants, 
and later still, for the purposes of this appeal, the liquidators 
of the last-mentioned company were made parties. The plaint 
alleged that Nanda Kishore had been absolute owner and in 
possession of the land in dispute, including the minerals, under 
his khorposh grant. It was also alleged that Nanda Kishore 
had acquired a like title by long adverse possession. And the 
plaintiff claimed to stand in Nanda Kishore’s place by virtue 
of the pottah of March 1, 1893. He asked for a declaration of 
his absolute proprietary right to the land and the minerals, 
for possession, for damages in respect of the value of the coal 
removed, for an order to restore the land to its original state 
or the cost of doing so, for a permanent injunction against 
cutting, raising, and appropriating coal, and for relief generally. 
The pro forma defendant Nanda Kishore in his written state¬ 
ment supported his tenant, the plaintiff. The other defendants 
denied the title of Nanda Kishore to the possession of the 
land and to the minerals, and maintained the title on the 
other side derived from the Mudis and from the Rajah. The 
suit was dismissed by the first Court, and the High Court 
affirmed that decision. 

At the trial the inquiry was naturally directed mainly to the 
nature of Nanda Kishore’s rights. The plaintiff relied primarily 
upon a document put forward as being the deed which created 
the khorposh grant in favour of Nanda Kishore, and which it 
was said conveyed to him absolutely and permanently the 
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whole of the Rajah’s rights in Golokdihi. Both Courts in 
India, however, have found that the genuineness of that docu¬ 
ment is not established. And their Lordships see no sufficient 
ground for dissenting from that finding. The case based upon 
adverse possession failed altogether. Reliance was then placed 
upon an alleged custom, family or territorial, making khorposh 
grants absolute and perpetual, but this case is now abandoned. 
It remained only to say what could be presumed as to the 
nature of a khorposh grant the existence of which is not 
disputed, but of the terms of which there is no direct evidence. 
Both the Courts in India held that the most that could be 
assumed as to the duration of such a grant was that it was for 
the life of the grantee. They further held that such a grant, 
regarding it as one for the life of the grantee, could not be 
presumed to be more than a grant of rents and profits, and 
could not be presumed to carry with it a right to open mines 
and remove minerals, which are a portion of the soil. In these 
conclusions their Lordships concur, and they consider, as did 
the Courts in India, that these conclusions are sufficient to 
dispose of the case so far as it turns upon any title of Nanda 
Kishore to the minerals. The claim of Nanda Kishore, or of 
the plaintiff through him, to possession of the surface is pre¬ 
cluded by the exclusive right of possession granted to the 
Mudis by the jungleburi leases and by them to Cohen. 

But on the argument before their Lordships the case for the 
appellants was placed upon another alternative ground. It 
was contended that assuming Nanda Kishore as khorposhdar 
to have had, and the appellants now to have, no proprietary 
interest in the minerals and no right to work them, still the 
latter have a sufficient interest in the soil of Golokdihi to 
entitle them to object to the working of minerals therein or 
thereunder by any person without their consent And the 
question so raised has to be considered. 

What is asked for is an injunction restraining the raising of 
coal. In order to determine the validity of this claim it is 
necessary to realize clearly the position of the appellants claim¬ 
ing under Nanda Kishore. They have no right in the minerals, 
which belong to the Rajah or those who derive title from him. 
They have no present right to the surface ; that belongs to the 
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Mudis or those entitled under them. The plaintiff, and there¬ 
fore the appellants, might conceivably have been entitled to 
damages. If so, the damages would have been measured by 
the injury inflicted upon their interest in the property by what 
has been done. But that interest endures only during the life 
of Nanda Kishore under a grant to the latter of a date not 
later than 1849. And the right is limited to the receipt of the 
rents reserved under the lease to the Mudis and such other 
rights, if any, as may be incident to such a reversion as that 
which has been acquired. The plaintiff asked for damages 
based upon the view that he was the owner of the minerals, 
and he asked for damages based upon the view that he was 
entitled to possession of the surface, both of which claims 
failed. He never asked for damages upon the only ground 
legally tenable. And this is natural, for there is no evidence 
of any injury to his reversion, or that his security for the rent, 
which is all he is entitled to, will be in the least degree 
impaired. 

The right to an injunction depends in India upon statute 
and is governed by the provisions of the Specific Relief Act 
(I. of 1877). Sect. 52 of that Act places the grant of an 
injunction in the discretion of the Court—a discretion to be 
exercised of course as the discretion of Courts always is. Now 
in the present case there is no evidence that the respondents 
have done, or threaten to do, anything which will interfere 
with the enjoyment of any right vested in the appellants, and 
the invasion of their right (if any) is of a theoretical and trivial 
character which would at most give them a claim to nominal 
damages. Any injunction which could be granted would inflict 
far more injury on the respondents than any advantage which 
the appellants could derive from it. Their Lordships are of 
opinion that in the exercise of a sound discretion no injunction 
should be granted. 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellants will pay the costs. 

Solicitor for appellants : W. W. Box. 

Solicitors for respondents : Morgan, Price & Mewburn. 
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and 

SRIMATI NISTAR1NI DASSl and Others . Respondents. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 


J.C* 
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March 30 ; 

April 4 ; 
July 7 . 


Jurisdiction of High Court—Administration—Setting aside Decree , Award , 
and Leases—Property outside Territorial Jurisdiction — Fraud. 


Held , that the High Court at Calcutta has jurisdiction to order the 
administration of the estate of a deceased person resident within the 
jurisdiction, the principal executor being also resident there and the 
actual administration going on there ; and as ancillary to such order to 
set aside deeds obtained by the fraud of the executor; to set aside a 
decree of the Court of the 24 Peigunnahs making a fraudulent award an 
order of Court ; and to set aside leases of land outside the territorial limits 
of their jurisdiction which had been made as an incident of the same 
fraud. 


APPEAL from a decree of the High Court (Dec. 22, 1902) 
affirming a decree of Stanley J. (July 11, 1900). 

‘ The main question decided in this appeal was whether, under 
the circumstances detailed in the judgment of their Lordships, 
the High Court in its ordinary original civil jurisdiction had 
jurisdiction to make the decree appealed from. Administration 
was sought of the estate of one Mohendra Nath Bose, who died 
on August 16,1874, by his widow Nistarini, the plaintiff-respond¬ 
ent, by setting aside a partition of his estate and a scheme of 
administration settled by an award made on July 16, 1889. 

The award, which cancelled a deed of trust executed by the 
executors of the will on May 24, 1877, and effected a parti¬ 

tion of the estate, was made a decree of the Court of the 
24 Pergunnahs (Alipore) on August 27, 1889. It was acted 
upon for several years, and in pursuance of its directions 
certain leases in suit were executed on March 1, 1891. 

The suit was brought on May 25, 1898, seeking (1.) leave to 
institute the suit under s. 12 of the Charter of the High Court *, 
( 2 .) a declaration that the deed of trust dated May 24, 1877, 

* Present : Lord DAVEY, Lord ROBERTSON, and Sir ARTHUR WILSON. 
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the award dated July 16, 1889, the decree made thereon dated 
August 29, 1889, and the leases dated March 1, 1891, were 
fraudulent and void as against the plaintiff, and in no way 
binding on her, and that, so far as they purport to affect 
the residuary estate, the same be set aside and cancelled ; 
(3.) that the will of Mohendra Nath Bose may be construed, 
and for a declaration of the rights of all parties thereunder, 
and that the directions contained in the will to invest the 
surplus income of the residuary estate in Government securities 
are contrary to law and void, and that the plaintiff as heiress 
is absolutely entitled to such surplus income ; and (4.) that an 
account be taken of Mohendra Nath Bose s estate, and the 
estate be administered under the directions of the High Court. 


The allegations of fraud on which relief was sought were 
decided in favour of the respondent. The decree of the High 
Court granting the relief was impeached as beyond the juris¬ 
diction. Stanley J. held, after discussing various authorities, 
and amongst others Meadows v. Duchess of Kingston (l), 
Queen v. Saddlers' Company (2), and Earl of Bandon v. 
Beecher (3), that “ The position of the plaintiff, if her case be 
true—and I must assume for the purposes of this argument 
that her case is true—is much the same as that of the party 
of weak intellect referred to in the case of Carew v. Johnston (4), 
whose helplessness was taken advantage of by the mortgagee 
and his estate foreclosed. No intelligent consent was given 
by her to the institution or carrying out of the award, or 
to its embodiment in the decree of the Alipore Court. If 
the plaintiff’s case be true, I am of opinion that a decree so 
obtained cannot stand, and that this Court has jurisdiction, 
if not to set it aside, at least to treat it as a nullity and render 
its effect nugatory ” ; and that the decree of the Alipore Court 
was not binding on the plaintiff. “ The plaintift was, in truth, 
no party to the proceedings. So far as she was concerned there 
was no matter of difference ; there was ‘ no real argument, no 
real prosecution, no real defence, no real decision.’ ” 


He also upheld the jurisdiction of the Court to set aside the 

(1) ( 1775 ) 2 Amb. 756. ( 3 ) (1835)3 Cl. & F. 479. 

(2^ (1863) 10 H. L. C. 404, 431 - (4) C1805) 2 Sch. & Lef. 280. 
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leases, saying : “ The suit is merely to 'have this property 

administered under the direction of the Court, and for this 
purpose, if it be found that the trustees or executors have been 
guilty of misappropriation of assets or maladministration of 
the estate, to compel them personally to make amends. This 
does not turn the suit into one for the recovery of immovable 
property. If the trustees had assigned some of the properties 
to a stranger, and recovery of the property from such stranger 
had been sought in the action, a question of jurisdiction might 
arise ; but here it is the executors in whom the property was 
vested by the will of the deceased who are alone sought to be 
made responsible for an alleged act of maladministration, 
namely, the granting of leases of part of the trust estate to 
themselves. Counsel for Nundo Lai Bose points out that the 
plaintiff was a party to the leases, and this alters the com¬ 
plexion of the matter. It is true that she was a party to the 
leases, but she says that her concurrence was obtained by 
fraud of the defendants, and, if this be so, the defendants 
cannot rely upon her concurrence. The Court assumes juris¬ 
diction in regard to immovable properties, situate outside the 
jurisdiction, in cases where it can act in personam, either to 
compel the owner to give effect to legal obligations into which 
he has entered, or to a trust reposed in him. All that is sought 
here is that the Court, in administering this estate, shall act 
in personam, and compel the trustees and executors to fulfil 
thfeir obligations. This objection, therefore, in my opinion, is 
unsustainable.*’ He also held that leave under s. 44, rule a , 
of the Civil Procedure Code was unnecessary, as there was 
only one cause of action and not several. 

The High Court in its appellate jurisdiction agreed with 
Stanley J. on all the questions of law and fact decided by him, 
and in particular on the question of jurisdiction, substantially 
on the same grounds, referring in particular to ss. 11 and 17 of 
the Civil Procedure Code, and to clause 12 of the High Court 

Charter. 

Asquith , K.C ., and De Gruyther, for the appellants, con¬ 
tended that the High Court had no jurisdiction ‘ to entertain a 
27 
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suit of this nature where the relief sought was to set aside the 
decree of another Court which itself had jurisdiction to make 
the decree impeached, that it had not the power to treat such 
decree as a nullity, or to cancel leases of property outside the 
limits of its territorial jurisdiction. They relied upon ss. 11, 
17, and 44 of the Civil Procedure Code, and ss. 11 and 12 of 
the Charter of the High Court ; and referred to Allen v. 
Macpherson. (l) A claim to set aside leases of land out of the 
jurisdiction could not (see s. 44) be joined without leave, and it 
did not appear that leave had been given. Upon the construc¬ 
tion of the will they contended that the executors had full 
discretion as to the pooja expenses, and that the ultimate trust 
for accumulation of the surplus funds was not void by Hindu 
law. They referred to Mullick v. Mullick (2); The Tagore 
Case (3) ; Soorjeemoney Dossee v. Denohundoo Mullick (4); 
Act XXI. of 1870, s. 2, making ss. 98, 99, 100, and 101 of the 
Succession Act applicable to Hindu wills ; Alangamonjori v. 
Sonamoni Dabee (5) ; Ratnlal Mookerjee v. Secretary of State for 
India (6); Sreemutti Kristoromoney Dossee v. Norendro Krishna 
Bahadoor (7) ; Norendranath Sircar v. Kamalbasini. (8) 


W. C. Bonnerjee and C. W. Arathoon , for the respondent 
Nistarini, contended that under the circumstances of the case 
the High Court had jurisdiction to entertain the suit and to 
make the various declarations sought for by the respondent. 
Those declarations were ancillary to the real relief sought. The 
primary object of the suit was administration and a decree in 
personam against the executors who were subject to the juris¬ 
diction. The setting aside of decree and leases was ancillary 
to the relief of administration. They relied on s. 11 of the 
Civil Procedure Code, and contended that no section forbade 
the suit. Under s. 44 of Act I. of 1872 the respondent was 
entitled to shew that the decree of the Alipore Court was 


(1) (1841) s Beav. 469; (1847) 

I H. I., c. 19!' 

(2) (1829) 1 Knapp, 245. 

(3) (1872) L. R. Supp. Vol. 47 , 66, 

67. 

(4) (1862) 9 Moore’s Ind. Ap. Ca. 
123 , 


(5) (1881) Ind. L. R. 8 Calc. 157 ; 
and on appeal, Ind. L. R. 8 Calc. 

637- 

(6) (1881) L. R. 8 Ind. Ap. 46, 60. 

(7) (1888) L. R. 16 Ind. Ap. 37. 

(8) (1896) L. R. 23 Ind. Ap. |8. 
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obtained by fraud ; so also with regard to the award and the 
leases. They referred to Bank of Hittdostan , China , and 
Japan v. Nundolall Sen. (l) 

Under the true construction of the will the executors had not 
the unlimited discretion contended for as to pooja expenses, 
and the respondent was entitled to the surplus income of the 
residuary estate absolutely for her own benefit. If there was 
an intestacy she took the residue for the estate of a Hindu 
widow therein as the nearest heir of her husband. Under the 
will she took it as the right heir of the testator at his death. 
In either case the accumulations belong to her. If the con¬ 
struction was that the residue was given to the right heir of the 
testator living at the widow’s death, then, on the assumption 
that that was a valid gift, the direction to accumulate was 
invalid, for s. 103 of the Succession Act was not extended to 
Hindu wills. The gift, however, was invalid, for the contin¬ 
gent heirs living at his death might not be in existence at the 
widow’s death, and till then were not heirs, but persons with 
a spes successionis : see Soor jeemoney Dossee v. Denobundoo 
" Mulltck (2) ; Bat Motivahoo v. Bat Mamoobai (3) ; Srinivasa 
v. Dandayadapani (4) ; Rat Bishen Chand v. Asmaida 
Koer (5) ; Callynaih Naugh Chowdhry v. Chundernath Naugh 

t 

Chowdhry. (6) 

De Gruyther replied. 

The judgment of their Lordships was delivered by 

Lord Davey. But few of the 1805 pages which form the 
record in this case relate to the few and narrow questions 
submitted in argument to this Board. 

The first respondent, a Purdanashin lady, brings a suit in 
the High Court of Calcutta for administration of the estate of 
her husband, Mohendra Nath Bose, who died in 1874. By his 
will she was entitled, inter alia, to the interest of part of his 
estate. After his death, however, she was induced to execute 
certain instruments by which she surrendered her rights under 

(1) (*873) II Beng. L. R. 301. (4) 1(1889) I“d. ',L. |R. 12 Madr. 

(2) 9 Moore’s Ind. Ap. Ca. 123. 4U. 

(3) (*897) L. R. 24 Ind. Ap. 93. (5) (1883) L. R. 11 Ind. Ap. 164. 

(6) (1882) Ind. L. R. 8 Calc. 378. 
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the will. In her administration suit she anticipated and met 
any defence founded on those instruments by alleging them to 
have been obtained by fraud, and by asking that they should 
be declared void. Those issues of fraud have been tried and 
decided in her favour ; and the learned counsel for the appel¬ 
lants intimated to their Lordships that they could not impugn 
the soundness of this conclusion on the facts. The appellants, 
therefore, limited their argument to three points, namely, 
(!•) they dispute the jurisdiction of the High Court of Calcutta ; 
(2.) on the terms of the will, they deny that there can be inquiry 
into certain pooja expenses ; and (3.) they assert the invalidity 
of a gift over contained in the will, and the consequent invalidity 

of the gift to the widow of the interest of that part of the 
estate. 


Such being the subject-matter of the appeal, it is obvious 
that any statement of the very numerous facts of the case 
would be irrelevant to the questions now to be determined. 
It is only necessary to mention such facts as bear on those 
points. 

The will of the lady’s husband is, in scheme, simple enough. 
The testator gives two-thirds of his estate to his two brothers. 
The remaining one-third is to be “ looked after ” by his 
executors. They are to pay out of it a great many minor 
bequests, and of these the only two now in controversy are the 
following : (1.) And for the poojas, &c., that shall be performed 
by my brothers in our own house you shall give my share of 
the expenses.” (2.) The ultimate disposal of this residuary 
third is as follows :— 

“After paying all these legacies and monthly allowances 
and my debts and other expenses whatever sum shall remain 
to the credit of my estate shall be used in the purchase of 
Company’s papers and you shall pay the interest thereof to my 
wife the said Nistarini Dassi for her life for her to perform 
pious acts therewith. And after her death you are to make 
over all [that property of mine and Company’s paper, &c., 
which you shall have in your possession to them who shall be 
my heirs and they shall be in enjoyment and possession after 
paying the monthly allowances, &c.” 
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The respondent Srimati Nistarini Dassi, the widow, now 
lives in the suburbs of Calcutta, and the family residence is in 
Calcutta, where the testator resided. Her suit was brought on 
April 25, 1898, in the High Court of Calcutta, in its ordinary 
original civil jurisdiction, against Nundo Lai Bose and Pashu- 
pati Nath Bose, who were the executors of the will of Mohendra 
Nath Bose, and also against Kadumbini Dassi, who was the 
surviving trustee under one of the deeds sought to be set aside. 
As already indicated, the primary prayer was for administra¬ 
tion, but the Court was also asked to have it declared that a 
trust deed, an award, a decree of the Subordinate Judge of 
Alipore filing the award and giving judgment in accordance 
therewith, and certain leases should be declared not binding on 
her. The whole of these documents were impugned on the 
ground of fraud, the decree being merely a step ministerially 
effectuating the antecedent fraud. In defence the jurisdiction 
of the High Court of Calcutta was challenged, and various 
other grounds of defence were put forward. The following 
issues were settled :— 
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“ 1st. Has this Court jurisdiction in this suit to set aside the 
decree of the Subordinate Judge of the 24 Pergunnahs ? 

“ 2nd. Is the decree binding on the plaintiff ? 

“ 3rd. Has the Court jurisdiction under the charter to set 
aside the leases of the Gaya property ? 


“ 4th. Has the Court jurisdiction to set aside and cancel the 
leases dated the 1st day of March, 1891, so far as they purport 
in any way to deal with the residuary estate of Mohendra 

Nath Bose ? 

“ 5th. Is the plaintiff entitled in the absence of all parties 
and persons beneficially interested in the deed of trust of the 
24th May, 1877, to obtain a declaration that that deed is 
fraudulent and void so far as it affects her interests and to have 
the deed set aside as against her ? 

“ 6th. Can the plaintiff maintain this suit without having 
obtained leave under s. 44 of rule a of the Civil Procedure 
Code ? 

“ 7th. Is this suit defective by reason of misjoinder of causes 
of action ? 

Q2 
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8th. Is the deed of trust of the 24th May, 1877, fraudulent 
and void as against the plaintiff ? 

9th. Are the award, decree, and leases respectively 
fraudulent and void as against the plaintiff ? 

“ 10th. To what extent are the defendants Nundo Lai Bose 
and Pashupati Nath Bose accountable to the plaintiff in this 
suit, and is the plaintiff entitled to have the accounts taken as 
against them on the footing of wilful default ? 


11th. Is the relief claimed or any portion thereof barred by 
limitation ? 


12th. What is the true construction of the will of the 
testator Mohendra Nath Bose— (a) As regards his movable 
property, has there been any disposition of it by the will ? 
(6) Are the defendants, the Boses, as executors, entitled under 
it to spend any money out of the estate of Mohendra Nath 
Bose for the performance of religious services and worship held 
anywhere except at No. 13, Mohendra Bose’s Lane, and the 
family dwelling-house at Baraset ? (c) Is the direction in the 

will to accumulate the surplus income of the estate and invest 
it in Government paper and pay the income of it to the plaintiff 
valid in law; if not, is the plaintiff entitled to that surplus 
income absolutely ? 

“ 13th - Is the Plaintiff entitled to have the estate of her 
husband administered by this Court, and, if so, for what period ? 

“ 14th ‘ Wh ether the house and premises No. 13, Mohendra 
Nath Bose’s Lane, or a third share of it, formed part of the 
estate of Mohendra Nath Bose at the time of his death ? 

“ 15th. Whether or not the residuary estate of Mohendra 
Nath Bose became vested in the trustees under the indenture 
of the 24th May, 1877, in the plaint mentioned upon the trusts 
therein declared, or remained unaffected by that deed ? ” 

The ultimate result of the proceedings was that both 
Stanley J. and, on appeal, the Appellate Bench sustained the 
jurisdiction, set aside the series of deeds and decrees impugned, 
and granted administration. On the specific points raised on 
the will the High Court held thatthe'Idirection to accumulate 
the surplus income and invest it in Government securities is 
vo.d, but that the widow is entitled to the estate of a Hindu 
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widow in the residue of the trust estate. On the point as to 
the poojas it was held that the estate was liable for what should 
be ascertained on inquiry to be a fit and proper sum to be 
allowed to the executors for the expenses of the poojas rites 
and ceremonies performed by them year by year since the death 
of the testator, regard being had to the position of the family 
and the value and circumstances of the estate. 

On the question of jurisdiction their Lordships consider the 
decision right. The primary object of the suit was the adminis¬ 
tration of the estate of a deceased person resident within the 
jurisdiction, the principal executor being also resident there 
and the actual administration going on there. The High 
Court of Calcutta, in its ordinary jurisdiction, had right to 
order administration of this estate, and, as ancillary to such an 
order, to set aside deeds obtained by the fraud of the executor. 
Nor does the circumstance that a decree had been granted by 
the Court of the 24 Pergunnahs making a fraudulent award an 
order of Court protect that decree from the jurisdiction of the 
Calcutta Court when redressing that fraud. In like manner, 
their Lordships consider the Calcutta Court entitled, for the 
due administration of the estate, to set aside leases of land 
outside the territorial limits of their jurisdiction, those leases 
having been made as an incident of the same fraud. 

With regard to the poojas, their Lordships think that there 
is some force in the criticisms of the appellant, and that the 
order would be improved if the inquiry directed were thus 

expressed :— 

“ Whether the sums appearing to have been expended by 
defendants Rai Nundo Lai Bose and Rai Pashupati Nath Bose 
as such executors as aforesaid out of the said trust estate for 
the expenses of poojas rites and ceremonies performed by them 
year by year since the death of the testator were reasonable 
and proper to be allowed to the said executors having regard to 
the terms of the testator's will and all the circumstances of the 
case, and if not what sums ought to be allowed them for the 

purposes aforesaid/ 

With regard to the gift of the residue, the question does not 
appear to their Lordships to be one of any practical importance. 
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If the word “ heirs ” is taken to mean the persons who will 
be the testator’s heirs at the widow’s death, the gift is no 
doubt void, as was held by Stanley J., and the result is an 
intestacy. If, on the other hand, the word means the testator’s 
right heir (as their Lordships think it may), that is the widow 
herself. In either case, therefore, the widow is entitled to the 
residue for a widow’s estate. Being solely entitled to the fund 
directed to be accumulated, she can release the directions for 
accumulation and enjoy the whole income. Their Lordships, 
therefore, do not see any necessity for varying the directions 
on this subject in the decree of Stanley J. and affirmed by the 
High Court. 

Their Lordships will, therefore, humbly advise His Majesty 
that, with the variation above expressed in the inquiry as to 
the amount expended on poojas, the judgment of the High 
Court should be affirmed. 

The result is in favour of the respondents; and the variance 
made in the judgment does not affect their substantial success. 
The appellants will, therefore, pay the costs of the first 
respondent, who alone defended the appeal. 

Solicitors for appellants : Barrow, Rogers & ft evil l . 

Solicitors for respondent (plaintiff) : T. L. Wilson & Co. 
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THAKUR SHEO SINGH, and after his j appei lant *, 
DEATH RAJ INDRA BAHADUR SINGH. ) 

AND 

RANI RAGHUBANS KUNWAR And 1 RespoN dents. 
Another . • 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 

OF OUDH. 

Oudh Estates Act , 1869, s. 22 — Legatee of Taluqdar before Act /. Rule of 
Primogeniture prescribed by Sanad—Surrender of Sanad and Substitution 
of New One—Crown Grants Act , 1895, s. 3 * 

Held, that a legatee of a taluqdar who succeeded as such before the 
passing of Act I. of 1869 is not a legatee within its meaning, and succes¬ 
sion to him is not governed by s. 22. 

Thakurain Balrai Kunwar v. Rue Jagatpal Singh , (1904) L. R. 31 Ind. 
Ap. 132, followed. 

The descent of the taluqa not being governed by the Act, and it appear¬ 
ing that the sanad relating thereto provided that it should descend on the 
death of the holder to the nearest male heir according to the rule of 

primogeniture :— 

Held, that the appellant, as brother to the last holder, must be preferred 
to his widow. 

Where a taluqa had been granted by sanad in 1859 to G. and his heirs 
without indicating the line of inheritance, and after his death his son and 
successor surrendered the sanad 1 and accepted a new sanad prescribing 
descent to the nearest male heir of the holder according to the rule of 
primogeniture :— 

Held, that the new sanad validly substituted the new line of descent, 
and that the Crown Grants Act, 1895, s. 3, removes any objection which 
might be taken to the power of the Government to create by executive act 
an estate descendible by any rule of inheritance other than that prescribed 
by the applicable general law. 

Appeal from a decree of the above Court (March 26, 1903) 
affirming a decree of the Subordinate Judge of Sitapur 

(Aug. 6, 1902). 

The question raised by the appeal was as to the preferential 
right of inheritance, under the circumstances detailed in the 

* Present : LORD DAVEY, LORD ROBERTSON, and SIR ARTHUR WILSON. 

28 


J.C.* 

I9°5 

Feb. 23, 24 ; 
May 18. 
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judgment of their Lordships, to the taluqa of Mahewa, the 
appellant Sheo Singh claiming as brother to Balbhaddar Singh, 
the last holder, the respondent (plaintiff) as his widow. 

So far as is now material, the respondent’s plaint pleaded 
that the succession to the whole estate was governed, not by 
the provisions of Act I. of 1869, but by the Hindu law, under 
which the plaintiff was the nearest heir, and, in the alternative, 
that if the provisions of Act I. of 1869 did apply to the 
succession to any portion of the property in suit, that even 
then the plaintiff was a nearer heir than Thakur Sheo Singh. 
The relief sought was a decree for possession with mesne 
profits. 

In defence it was pleaded :— 

1. That the succession was governed by s. 22, Act I. of 1869, 
and that appellant was entitled to succeed under clause 6 
thereof. 2. That irrespective of the Act the appellant was a 
preferential heir to the respondent in respect of all the property 
in suit. 

The Subordinate Judge observed that “ Balbhaddar Singh, 
plaintiff’s husband, alone succeeded Girwar Singh in the 
ownership and possession of all the property left by the latter, 
who died in 1865, and he also acquired property solely and 
without a co*sharer. His sole ownership was strengthened by 
the execution in his favour of a will by Girwar Singh. He was 
thus the sole and absolute owner of the property in suit, and 
under Hindu law it should devolve on his widow, the plaintiff, 
after his death. The question is whether succession should be 
governed by Hindu law or by the special rules of succession 
laid down in s. 22 of Act I. of 1869.” On this question he 
decided that the descent of the estate was regulated by Hindu 
law, and not by the provisions of s. 22 of Act I. of 1869, which, 
in his opinion, did not apply to the facts of the case ; but he 
also ruled that, even if the descent of the estate were regulated 
by the provisions of s. 22 of that Act, the defendant, who 
ceased to be the brother of Balbhaddar Singh after the latter 
was adopted by Girwar Singh, was not entitled to succeed 
under clause 6, and the plaintiff, therefore, was entitled to 
succeed under clause 7 of that section. 


Vot. xxxiij 
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He concluded his judgment in the following terms :— 


“ To sum up, it has been found 'that Balbhaddar Singh was 
the legally adopted son of Girwar Singh, that he succeeded to 
the property left by Girwar Singh as his heir and legatee, that 
Balbhaddar Singh died leaving plaintiff his heir and the pro¬ 
perties set out in the plaint, that the succession to the said 
properties is not governed by the rules set out in s. 22 of Act I. 
of 1869, but by the Hindu law, that the plaintiff is entitled to 


* 9 °S 


THAKUR 

Sheo Singh 

V. 

Rani 

Raghubans 

Kunwar. 


succeed as his heir, and that even if the Act had been applicable 
to the succession, the plaintiff should have succeeded under the 
provisions of the Act, and that there is no valid custom by 

which women are excluded from inheriting to the Mahewa 

% 

estate. As a result of these findings, the plaintiff is entitled to 
possession of the properties set out in the plaint and to mesne 
profits.” 


The Appeal Court concurred in the findings of the First 
Court as to (1.) the adoption.of Balbhaddar by Girwar ; (2.) that 
a custom of excluding females from inheritance was not estab¬ 
lished. It differed, however, from the lower Court in that it 
decided that the succession to the property in dispute was 
regulated by the provisions of s. 22 of Act I. of 1869, and not 

by Hindu law. 

The first Additional Commissioner, however, held that, if the 
succession were regulated by the provisions of s. 22 of Act I. 
of 1869, the defendant, as the natural brother of Balbhaddar 
Singh, was entitled to succeed under clause 6 of the section, 
even if the adoption of Balbhaddar Singh took place, and that 
the son referred to in clause 1 of the section meant a natural 
son only. With this View the Judicial Commissioner did not 
agree. In concurrence with the First Court, he was of opinion 
that the defendant was not the “ brother ” of Balbhaddar Singh, 
and was, therefore, not entitled to succeed under clause 6 of 
s 22 of Act I. of 1869, and that the plaintiff was entitled to 
succeed, as Balbhaddar Singh’s widow, to the property in suit. 
He decided, therefore, that the appeal of the defendants should 
be dismissed with costs, while his colleague considered that it 
should be decreed and the suit dismissed, with costs, in both 

Courts. 
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In view of this difference of opinion, the learned judges made 
the following order :— 


Sheo^Singh " As we difter in opinion on a point of law, and as the Court 
R^Tni consists of three judges, we might, under s. 575, Civil Pro- 
Raghubans cedure Code, refer the appeal to the third judge; but as it is 
Kunwar. likely that, even if the appeal were decided according to the 
opinion of the majority of the judges of the Court, neither of 
the parties would accept such opinion, and the unsuccessful 


party would take the case to the Privy Council, we do not 
propose to refer the appeal to the third judge. Accordingly, 
as there is not a majority of the judges who heard the appeal 
which concurs in the judgment varying or reversing the decree 
appealed against, that decree must, under s. 575, be affirmed. 
We, therefore, dismiss the appeal, with costs, and the objec¬ 
tions (i.e., of the plaintiff), under s. 561, with costs, and affirm 
the decree of the Subordinate Judge.” 


De Gruyther , for the appellant, contended that Balbhaddar 
was not a legatee of a taluqdar within the meaning of s. 22 of 
Act I. of 1869, for it has already been held in Thakurain Balraj 
Kunwar v. Rae Jagatpal Singh (l), decided since the date of 
the decree under appeal, that a legatee who succeeded, as 
Balbhaddar did, before the passing of the Act is not a legatee 
within its meaning. Consequently the rules of succession as 
laid down in the Act do not apply in this case. The right 
of inheritance must be ascertained by reference to the terms 
under which the estate was held independently of the Act 
Balbhaddar does not come within any of the classes of persons 
whose succession is provided for in s. 22. His title is under 
the sanad granting the taluqa to Girwar. Girwar accepted 
his sanad in substitution for that originally granted to Gajraj. 
By the terms of the operative sanad (i.e., the later one) the 
taluqa descends on the death of each holder in full proprie¬ 
tary right to his nearest male heir according to the rule of 
primogeniture. It was contended that the terms of this sanad 
were sufficiently proved, and that Girwar accepted it in substi¬ 
tution for that granted to Gajraj. He surrendered one sanad 


(1) L. R. 31 Ind. Ap. 132. 
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and accepted another in accordance with the usual course of c ' 

proceeding between the Oudh Government and its taluqdar : ms 

see Sykes’ Compendium and the circulars of Government cited Tha kur 
at pp. 385, 386, and 391, and also pp. 100 and 101. And as Sheo^Sjng# 
regards the power of Government after the re-establishment Rani 
of a due course of law to create by executive act an estate KUNWAR< 
descendible by any rule of inheritance other than that laid — 
down by the law applicable to the parties, see Act X\. of 
1895, s. 3. Reference was also made to Act I. of 1869, ss. 3, 

14, and 15 ; Nawab Mulka Jahan Sahiba v. Deputy Commis¬ 
sioner of Lucknow (1); Mirza Jehan Kudr Bahadur v. Afsur 
Baku Begum (2); Rat Jagatpal Singh v. Jageshur Baksh 
Singh (3); Achal Ram v. Vdai Pertab Addiya Dat Singh (4); 

Dewan Ran Bijai Bahadur Singh v. Jagatpal Singh (5); 

Narindar Bahadur Singh v. Achal Ram (6) ; McClean v. 

McKay (7) ; Raja Harnarain Singh v. Chaudhrain Bhagwant 
Kuar (8); Nawab Ibrahim Ali Khan v. Umtnatul Zohra. (9) 

It was also contended that if Act I. of 1869, s. ^2, applied, the 
appellant was entitled to succeed under clause 6 ; and that if the 
Hindu law applied, then on the evidence the custom to exclude 
females was proved, and in that case the appellant was the 

next heir under that law. 

Haldane , K.C ., IV. C. Bonner jee, and Ross, for the (plaintiff) 
respondent, contended that whether the Act I. of 1869, s. 22, 
or the ordinary rule of Hindu law applied, in either case the 
respondent was the heir, entitled to succeed in preference to 
the appellant* The appellant relied in the Courts below on 
s. 22 being applicable, and according to its true construction 
giving him a preferential right. The sanad to Girwar was 
never , put forward in the pleadings or in the mutation pro¬ 
ceedings as prescribing the operative rule of inheritance. Nor 
was any issue of law or fact raised in regard to it* They 
contended that the surrender of the old sanad and acceptance 

(1) (1879) L. R» 6 Ind< A P* 63 ’ 73 ’ ^ L * R> 17 Ind ‘ Ap * I73 ' 

1 (a) (1878) L. R. 6 Ind. Ap. 76, 82. (6) (1893) L. R. 20 Ind. Ap. 77. 

' (3) (i9 oz ) L - R * 30 Ind * Ap ‘ 27 ‘ ^ ^ l8?3 ^ L * R ’ 5 P * C * 327 ’ 337 ' 

/ \ (1881) I- R- 11 I nd - A P’ S>. (8) (1891) L. R. 18 Ind. Ap. 55. 

^ 4 ' (9) (1896) L. R. 24 Ind. Ap. i. 
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J* c * of a new one by Girwar were not proved, and that the terms 
1905 of the alleged sanad were not sufficiently established. The 
Thakur Courts below were right in holding that even if the existence 
Sheo Singh and acceptance of the sanad were proved it could not in point 
Rani of law avail to substitute a different rule of inheritance from 
R Kunwar NS that applicable to the estate as granted by the earlier sanad. 

- The Courts below were right in holding that Girwar could not by 

any act of his oust the heirs of Gajraj from their rights under 
Gajraj’s sanad; and that the Government could not derogate 
from their earlier grant, and, having once alienated their rights, 
could not grant anew proprietary rights which they had 
already parted with, and which had ceased to belong to them. 
It was ultra vires on their part also to create a new estate 
unknown to the general law. It was contended that by Hindu 
law the respondent as the widow of Balbhaddar was entitled to 
succeed. There were concurrent findings that Balbhaddar had 
been duly adopted, and that a custom to exclude females was 
not proved. Under Act I. of 1869 the respondent was not 
disqualified to succeed, and the appellant, owing to Balbhaddar’s 
adoption into another family, was no longer his brother within 
the meaning of clause 6 . 

De Gruythcr replied. 

1905 The judgment of their Lordships was delivered by 

MayiS. SlR ArT hur Wilson. This appeal relates to taluqa Mahewa, 
and the conflicting claims to succeed to it of those who allege 
themselves to be the heirs of the last owner, Thakur Balbhaddar 
Singh, who died on December 12 , 1898. 

Before the annexation of Oudh and the proclamation of 
confiscation the taluqa was held by Thakur Gajraj Singh, and 
with him summary settlement was made. To him, it was not 
disputed, was also granted a sanad of October 19, 1859; and as 
will be shewn later on, that sanad must have been one in the 
form in use under the sanction of Government at the time 
when it was granted-that is to say, a sanad to the grantee and 
his heirs, without indication of the line of inheritance. These 
are the material facts down to the death of Gajraj, which 

occurred in January, I860. 
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Gajraj at his death left surviving him two brothers, Girwar 

Singh and Dunia Singh, of whom the former was childless, 1905 

while the latter had two sons, Balbhaddar Singh and Sheo THAKUR 

Singh. Girwar succeeded to the property on the death of Sheo Singh 

Gairai, and remained in possession until his death in 1865. rani 
j raghubans 

He died childless, and by his will he left the estate to his k unwar , 

nephew Balbhaddar, who accordingly succeeded him. During 

Balbhaddar’s time of possession the Oudh Estates Act (I. of 

1869) was passed. In the lists framed under s. 8 of that Act 

the name of Gajraj, though he had long been dead and though 

another descent had in the meantime occurred, was inserted in 

the first list as a person to be considered as a taluqdar, and in 

the second list as one whose estate according to the custom of 

the family ordinarily devolved upon a single heir. He was not 

in the third list. And it is a matter of familiar knowledge 

that such entries of dead men’s names in the lists were not 

uncommon. 

Balbhaddar remained in possession of the estate until his 
death childless, which took place, as already stated, on Decem¬ 
ber 12, 1898. And he left surviving him his widow and his 

brother. 

The usual controversies followed before the Revenue autho¬ 
rities upon the application for mutation of names, in which the 
brother was successful. And ultimately the present suit was 
brought by the widow, the now principal respondent, against 
the brother, now represented by the appellant, to recover the 

estate. 

The plaintiff based her case upon the ordinary rules of Hindu 
law, under which she claimed to succeed as heir to her husband; 
and of course, if those rules are applicable to the case, she was 
right. She further alleged that Balbhaddar had been adopted 

by his uncle Girwar. 

The defendant denied the adoption, and made two specific 
answers to this claim : first, that by the custom of the family 
females were excluded from inheritance ; secondly, that the 
succession was governed by s. 22 of the Oudh Estates Act, and 
that under that section the brother was entitled in priority to 

the widow. 
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These pleadings raised two definite questions of fact : one, as 
to the custom excluding females from inheritance ; the other, 
as to the adoption of Balbhaddar by his uncle Girwar. On 
both of these questions of fact the Subordinate Judge who 
heard the case decided in favour of the respondent, holding 
that the custom was not proved, and that the adoption was. 
He thought that the right of succession was governed by the 
ordinary Hindu law, and that even if it fell under the Act, 
Balbhaddar having been adopted by his uncle Girwar, Sheo 
Singh, his brother by birth, was no longer his brother in the 
eye of the law but his cousin, and, though undoubtedly the 
nearest male heir, came in after and not before the widow in 
the list of heirs under s. 22. And he gave a decree in favour of 
the plaintiff, now the first respondent. 

Against this decree an appeal was brought to the Court of 
the Judicial Commissioner. That appeal was heard by two 
learned judges. They agreed with the Subordinate Judge as 
to the custom and as to the adoption. They thought that the 
succession was governed by s. 22 of the Act. One of the 
learned judges agreed with the Subordinate Judge in thinking 
that Balbhaddar’s adoption by his uncle Girwar precluded Sheo 
Singh, his brother by birth, from succeeding as a brother in 
priority to the widow ; the other learned judge differed on this 
last point. And there being this difference between the learned 
judges on a question of law, the appeal to them was dismissed 
and the decision of the First Court affirmed. It is against that 
decision that the present appeal has been brought. 

The questions as to the alleged custom and as to the adop¬ 
tion which occupied so much of the time and attention of the 
Courts in India have been disposed of by concurrent findings 
of those Courts ; and their Lordships have not been asked to 
reopen them. 

The question upon which the learned judges differed, as to 
the meaning of “ brother ” in s. 22 of the Oudh Estates Act, 
only became material because it was considered that the suc¬ 
cession to the taluqa on the death of Balbhaddar was governed 
by that section. But that could only be if Balbhaddar were 
regarded as a legatee of a taluqdar as the term is used in 
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the section. In Thakur ain Balraj Kunwar v. Rae Jagatpal 

Singh (l), a case decided by this Board after the present case 190 s 

was disposed of in India, it was held that a legatee who sue- thakur 

ceeded as such before the passing of the Act is not a legatee Sheo Singh 

within its meaning. Rani 

Raghubans 

The real contention before their Lordships on behalf of the Kunwar. 
appellant was that, assuming the Act not to be applicable to 
the case, the succession to the taluqa is governed, not by the 
ordinary rules of Hindu law, but by the terms of the sanad 
under which it is held, that that sanad is one granted to 
Thakur Girwar in substitution for the earlier sanad in favour 
of Gajraj, and that by the terms of Girwar’s sanad the taluqa 
descends, on the death of the holder, to the nearest male heir 
according to the rule of primogeniture. Therefore, it was con¬ 
tended, the appellant was entitled to succeed on the death of 
Balbhaddar to the exclusion of his widow. It was not disputed 
that Sheo Singh was the nearest heir male of Girwar and 
Balbhaddar, whether there was an adoption of the latter 
or not. 

In order to make this aspect of the case quite clear, it will be 
well to refer very shortly to one or two points in the develop¬ 
ment of the policy of Government in connection with the Oudh 
taluqas. This is matter of history, and the whole story is to be 
found in Sykes’ Compendium. It is sufficient here to notice 
two stages in that development. Down to the end of 1859 the 
sanads granted for taluqas of the class to which the present 
belongs—that is to say, taluqas which by family custom 
descended to a single heir, but not necessarily to a male heir 
under the rule of primogeniture—were in a form sanctioned by 
the Government of India and printed at p. 385 of Sykes’ Com¬ 
pendium. It is a grant to the taluqdar and his heirs, without 
specifying any particular rule of inheritance. Thes~ sanads 
appear to have been issued through the then Chief Commis¬ 
sioner, Mr. (afterwards Sir Charles) Wingfield, whose name 
they bear. The sanad to Gajraj must from its date have been 

of this kind. 

In 1860 a further development took place. It was considered 

(1) L. R. 31 Ind. Ap. 132. 
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J.C. desirable to encourage the settlement of taluqas so that they 
1905 should descend to male heirs only under the rule of primo- 
Thakur geniture. And a new form of sanad was approved by Govern- 
SH£ o, SlNGH ment embodying this rule of descent, which is printed at 
Rani p. 386 of the same book. Such sanads appear to have been 
Kunwar. i ssue d by Mr. (afterwards Sir George) Yule, then officiating as 

Chief Commissioner. It was further thought desirable to 
communicate the new form of sanad to taluqdars already 
holding sanads in the older form to point out its advantages, 
and to offer to such persons the option of taking the new type 
of sanad in place of the old. This appears to have been 
carried out through the usual channel of communication, the 
local officers of Government. And from an official paper, 
quoted at pp. 100 and 101 of Sykes’ Compendium, it would 
appear that a large number of such exchanges were carried out. 


1905 


With regard to the case as now presented on behalf of the 
appellant, it was objected in the first place that this was a new 
case—that in the mutation proceedings the defendant based 
his claim on other grounds; that in his written statement in 
this suit no sanad to Girwar is mentioned ; and that no specific 
issue was settled as to such a sanad. And all this is true. 
But the issues as settled were sufficiently wide to cover the 
case now presented. And what is of more moment, from an 
early stage of the case down to the latest, all parties appear to 
have been alive to thehmportance of such a document if it was 
in fact granted, and if its contents could be ascertained. The 
defendant includ-d it in his first list of documents ; he tried 
hard to obtain its production * he endeavoured to trace it into 
the possession of the other side. He produced evidence to 
shew that there was such a sanad. He sought to shew its 
contents by means of proof or of presumption, but in this 
latter endeavour he failed in the First Court. Each Court 
considered both the question of the grant of the alleged sanad 
and its legal bearing upon the rights of the parties. 

Their Lordships are satisfied that the respondents are not 
unfairly taken by surprise by the manner in which the case 
is now presented, and that there is no danger of doing injustice 
by disposing of this appeal upon that footing. 
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The next question is whether Girwar did in fact accept such 
a sanad. It was proved at the trial that he received the 1905 
invitation to do so addressed to him in common with other thakur 
taluqdars whose titles were similar to his own, and who had SHEO Singh 
received from Sir Charles Wingfield sanads in the earlier Rani 
form. It was proved that on April 19, 1861, he elected to R £unwar! S 

accept the new form of sanad, and applied for it to the proper - 

authority. It was proved that in 1873 his successor, Balb- 
haddar, borrowed money from the Land Mortgage Bank on 
mortgage of the taluqa in question, and that on that occasion 
his title-deeds were produced and examined by the agent of 
the bank. And in the mortgage deed then executed by 
Balbhaddar it is recited that “ Raja Girwar Singh was pro¬ 
prietor at the time of his death. . . . The estate, villages, 

hamlets, hypothecated under this deed, were granted under 
the Government sanad, sealed and signed by George U. Yule, 

•Esq., Officiating Chief Commissioner of Oudh.” Neither of 
the Courts in India seem to have entertained any doubt that 
such a sanad was in fact issued. And their Lordships are of 
opinion that that fact has been established. 

Then have the terms of the sanad been ascertained ? It is 
clear that nobody has been able to find the original document, 
and the case is one in which, as was recognised in both Courts, 
secondary evidence of the contents was admissible. In the 
Court of the Subordinate Judge the defendant, in spite of his 
efforts, failed to procure such evidence. But while the case 
was before the Court of the Judicial Commissioner the defend¬ 
ant produced what the learned judges state to be a certified 
copy purporting to be a copy of the sanad in question, obtained, 
it would seem, from one of the offices of Government. The 
learned judges admitted this document in evidence, and their 
Lordships think rightly. It proves to be the ordinary form 
of primogeniture sanad as printed at p. 386 of Sykes’ Com¬ 
pendium. And that the sanad must have been in that form is 
confirmed by the date at which Girwar asked for it, April 19, 

1861, and by the recital in the mortgage deed already men¬ 
tioned that the sanad was one issued by Mr. Yule. Their 
Lordships think the terms of the sanad to Girwar are proved. 

VOL. XXXII. R 
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About the meaning of this sanad and about its effect, if the 
right of succession is governed by it, there is no room for doubt. 
It says expressly : “ It is another condition of this grant that 

in the event of your dying intestate, or of any of your 
successors dying intestate, the estate shall descend to the 
nearest male heir according to the rule of primogeniture.” 

But it was held by both Courts in India that such a sanad 
could not in point of law operate to substitute the line of 
descent prescribed by it for the line prescribed by the earlier 
sanad. The Subordinate Judge said : “ Sanad was granted 
to Gajraj Singh, and he could have consented to have it 
changed, and if he had done so it would have been binding on 
his heirs and successors; but if Girwar Singh got it converted 
into a primogeniture sanad, he could not, by doing so, himself 
derive any benefit or confer any benefit on his heirs and 
successors.” 

In the Appeal Court the view was thus expressed : “ The 

fact which renders the sanad on which the defendant relies 
absolutely useless is the fact that the estate had already been 
conferred by the Government on Gajraj Singh and his heirs 
for ever when it professed to give it to Girwar Singh and his 
heirs for ever.” 

Their Lordships are unable to concur in these views. They 
involve to points—the power of Girwar to surrender the 
estate conveyed by the old sanad, and the power of the Govern¬ 
ment to grant that conveyed by the new. The Subordinate 
Judge dwells on the first point; the learned judges in appeal 
on the second. As to the power of Girwar, it appears to their 
Lordships that, when he succeeded as the heir of Gajraj, he 
became the absolute owner of the taluqa with full power of 
alienation; and their Lordships see nothing to prevent his 
entering into an arrangement with the Government by which 
he surrendered the estate he held under the first sanad and 
received it back again under the terms of the second, assuming 
that the Government on its side had the necessary power. 

With regard to the power of the Government to do what it 
purported to do, the objection taken in the Appeal Court in 
India was that the Government, having granted the estate in 
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1859 to Gajraj and his heirs, had nothing left to grant to J- 

Girwar at a later date. But that objection does not seem to 1905 

apply to a transaction by which Girwar, the person absolutely thakur 
entitled bv inheritance to everything that passed under the Sheo Singh 

" Is • 

earlier grant, surrendered it in consideration of a regrant of Rani 

Raghubans 

the same estate on new terms. kunwar. 

In the argument before their Lordships another objection to 
the powers of Government was raised. It was suggested that 
though in the earlier troublous times many things were effec¬ 
tively done by Government as acts of State, still, in or after 
1861 (which is the earliest possible date for Girwar’s sanad, for 
it was in April of that year that he asked for it), no executive 
act of the Government could have created an estate descending 
by any rule of inheritance other than that laid down by the 
law, and the law in the present case would be the Hindu law. 

Whatever force such a contention might otherwise have had 
appears to their Lordships to be removed by the Act to which 
their attention was called : the Crown Grants Act, 1895 (Act XV. 
of 1895). That Act recites, amongst other things, that doubts 
have arisen as to the power of the Crown to impose limitations 
and restrictions upon grants and other transfers made by it or 
under its authority, and it is expedient to remove such doubts. 

And s. 3 enacts that “ all provisions, restrictions, conditions, 
and limitations over contained in any such grant or transfer as 
aforesaid shall be valid and take effect according to their tenor, 
any rule of law, statute, or enactment of the Legislature to the 
contrary notwithstanding.” 

The present appeal relates mainly to taluqa Mahewa, and 
the argument before their Lordships dealt only with it. The 
principle adopted in this judgment only applies to that taluqa, 
including, of course, any property that may have accreted to it 
since the date of the sanad under which it is held. It has been 
pointed out by counsel that the suit out of which the appeal 
arises related also to property said to have been acquired apart 
from the taluqa. It seems clear that their Lordships have not 
materials before them to enable them to define what property 
(if any) other than the original contents of the taluqa now 

passes as part of it. 
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It would hardly be safe to rely for the present purpose upon 
the admission mentioned in the record. 

Their Lordships will, therefore, humbly advise His Majesty 
to make a declaration that the taluqa Mahewa, as constituted 
at the date of the sanad, with accretions (if any) or properties 
(if any) appurtenant to the taluqa, has passed to the appellant, 
and that as to any other property of the deceased the decrees 
of the Courts below are not affected, and to order that it be 
left to the Court of the Judicial Commissioner, if it be found 
that there is real controversy on the point, either itself to 
determine what property falls under one category and what 
under the other, or to remit the case for inquiry to the Court 
of the Subordinate Judge, and to order that so far as may be 
necessary to give effect to the first part of the foregoing decla¬ 
ration the decrees of the Courts below ought to be discharged, 
and the suit dismissed, but that, in the special circumstances 
of the case, the costs of the parties on both sides in those 
Courts should be paid out of Balbhaddar’s estate. The first 
respondent will pay the appellant’s costs of this appeal. 

The second respondent, another son of Sheo Singh’s, was, 
on his own application, added as a party by order in Council, 
but he has not lodged any case, nor did he appear by counsel 
before their Lordships. There will be no order as to the costs 
of his application, and any costs incurred by him in the appeal 
must be borne by himself. 

Solicitors for appellant : Downing , Handcock, Middleton & 
Lewis. 

Solicitors for (plaintiff) respondent : T. L. Wilson & Co. 
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In re LUBECK, an Advocate. 

ON APPEAL FROM THE COURT OF THE RESIDENT IN MYSORE. 

Practice—Alleged Unprofessional Conduct of an Advocate —Conviction set 

aside — Evidence. 

In the course of administration of the estate of an intestate and childless 
Hindu, two agreements were executed amongst his undivided agnates by 
which they bound themselves to treat the said estate as one to which they 
were jointly entitled, and to divide it accordingly. The appellant was 
legal adviser to all or some of them, and in particular to one of them who 
was solely entitled if the estate were the separate property of the deceased, 
as was subsequently decided by concurrent findings of the Court. 

The appellant was tried and convicted on two charges of professional 
misconduct in relation to the two agreements which he had attested, 
but had not prepared or advised, namely, that he knew them to be invalid, 
and yet allowed his clients to execute them without warning them to that 
effect. The conviction was also based on the further view that he knew 
that one of his clients and his sons after him were exclusively entitled to 
the estate, and yet allowed them to give away a part of their rights to 

the other parties to the agreement :— 

Held, that the order of conviction must be set aside. The documents 
were shewn to be valid and deliberately accepted compromises of conflicting 
claims to an estate dependant on an issue of doubtful fact as to its being 
joint or separate, in reference to which issue the appellant had no actual 
or special means of knowledge, and the parties were not under any 

mistake. 

ApPEAL by special leave from an order of the Resident in 
Mysore at Bangalore (Dec. 19, 1903) whereby he ordered that 
the appellant, who was an advocate of the Resident’s Court, be 
suspended from practice for four months from the date of the 
order. It was made on an inquiry held as to his conduct in 

the matter of two documents which were executed on May 17 

and August 22, 1899, respectively, and were filed respectively 
as Exhibits G and X in O. S. No. 968 of 1900 on the file of the 
District Judge of the Civil and Military Station of Bangalore. 
The charges and proceedings are sufficiently .set out in the 

judgment of their Lordships. 

* Present : LORD MACNAGHTEN, SIR FORD NORTH, SIR ANDREW SCOBLE, 
and Sift ARTHUR WILSON. 
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Haldane , K.C., and F. //. M. Corbet contended that there 
was no evidence of unprofessional conduct, and that the 
conviction should be set aside. 

Kenworthy Brown , for the Secretary of State for India in 
Council who had lodged a case under an Order in Council 
dated March 28, 1904, contended that the evidence justified 
the order appealed from. There had been, he contended, 
great disregard of the interests of his clients and negligence on 
the part of an advocate who had undertaken to act for persons 
with incompatible and conflicting interests, and who was, 
therefore, bound to use special care in advising them on their 
respective rights. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson. The appellant in this case is an 
advocate who practised in the Court of the Resident and other 
Courts in Mysore, and he appeals against an order of the 
Resident, dated December 19, 1903, by which he found the 
appellant guilty upon two charges of professional misconduct 
and suspended him from practice fora period of four months. 

The transactions in connection with which the charges arose 
related to the estate of one Basappa Chetty, a resident of 
Bangalore, who died intestate and childless at Srirangam, near 
Trichinopoly, on December 3, 1898, leaving a considerable 
estate. The persons who were, or at one time or another 
claimed to be, interested in the estate of the deceased were the 
following : First, Munisamy, a first cousin of the deceased, 
being his father’s brother’s son. Secondly, a group of relations 
removed one degree further in agnate relationship with the 
deceased ; they were—Krishnia, son of a deceased first cousin, 
and Munisubbiah, Latchmia and Rachaia, sons of another first 
cousin. Thirdly, there were a group of persons referred to as 

the Hosur people. Fourthly, certain persons who alleged that 
the deceased had left a will. 

The last-mentioned group applied in the High Court at 
Madras for probate of the alleged will. 

On the other hand, Munisamy, the first cousin, acting in 
conjunction with his nephews, the persons constituting the 
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second group, and apparently also with the Hosur people, the 
third group, engaged the appellant to obtain letters of adminis¬ 
tration to the estate of the deceased, and to collect the assets, 
Munisamy acting as leader in the matter. Accordingly an 
application was made in the names of Munisamy and his 
nephew Krishnia on December 16, 1898, for letters of adminis¬ 
tration, on the allegations that the deceased was a member 
of a joint family, and that the petitioners and others of the 
second group, with the Hosur people, were jointly entitled to 
the estate. The persons who had set up the will opposed the 
application for administration, and it stood over to abide 
the result of the probate proceedings. On April 26, 1899, the 
probate was refused on the ground that the alleged will was 
not shewn to be genuine. Thus the fourth group of claimants 
was disposed of, and this closed the first period in the conflicts 
as to Basappa’s estate. 

The application for administration was then proceeded with, 
but the remaining claimants were no longer united. Munisamy 
applied to amend the application for administration by striking 
out the mention of the Hosur people, denying that they had 
any interest. On May 22, 1899, Munisamy and Krishnia 
applied jointly to the same effect. Munisamy died on July 26. 
1899, and his sons Thippia and Nyathia, as his heirs, con¬ 
tinued to claim administration of the estate of Basappa. On 
January 12, 1900, a compromise was effected with the Hosur 
people whereby their opposition was got rid of, leaving only 
Munisamy’s sons Thippia Nyathia on the one hand and their 
cousins, the second group above mentioned, as claimants to 
the estate. And it may be said at once that there never was 
room for doubt as to the law by which their respective rights 
were governed. If Basappa was a member of a joint family, 
and if his property was ancestral or joint, all these agnates 
were entitled to share. If on the other hand Basappa was 
separate and his estate was self-acquired, Munisamy, as the 
agnate nearest in degree, was alone entitled to succeed, and on 
his death his sons took his place. On March 29, 1900, letters 
of administration of the estate of Basappa were granted to 

I! Thippia and Nyathia. 
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Throughout these controversies the appellant acted as legal 
adviser to all or some of the agnatic relations who have been 
mentioned. 

In the course of these proceedings, too, a number of agree¬ 
ments were entered into amongst the parties themselves and 
between certain of the parties and the appellant. Of these 
agreements two are of essential importance for the purpose of 
this appeal. On May 17, 1899, an agreement (referred to 
throughout the proceedings as Exhibit G) was entered into 
between Munisamy and his nephews, or some of them, in 
which it was stated that Basappa was the undivided agnate 
of the parties to the agreement, and that “ even though the 
names of all of us are not entered in the certificate and the 
name of any one of us is entered in it, we are all entitled to 
the whole of the said property.” It must be observed that 
this agreement was entered into during Munisamv’s lifetime 
and in a period when the claim set up in respect of the alleged 
will had been disposed of, but that of the Hosur people had 
not : they were still in opposition. 

On August 22, 1899, Munisamy being now dead, a second 
agreement (spoken of as Exhibit X) was executed, to which 
the sons of Munisamy and their cousins of the second group 
were parties. It was substantially to the same effect as the 
previous agreement G—that is, it bound the parties to treat 
the estate of Basappa as one to which they were jointly 
entitled, and to divide it accordingly. When this agreement 
was entered into the controversy with the Hosur people was 
still going on and was in an acute stage. 

It may be well also to mention a third agreement (Exhibit Y) 
made on December 21, 1899, between some of those who 
had been parties to Exhibit X, which in effect repeated its 
terms. This was very shortly before the compromise with 
the Hosur people ; and, as has already been mentioned, on 
March 29 following the letters of administration were issued. 

Down to this stage the sons of Munisamy and their cousins 
acted together, but when the administration had been obtained 
their harmony did not last much longer. On July 23, 1900, 
Krishnia Chetty, one of the second group of claimants, brought 
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a suit against a number of persons as defendants, of whom it 
is only necessary to mention the present appellant and the 
sons of Munisamy, who had obtained the letters of administra¬ 
tion. 1 he plaintiff in that suit claimed to be entitled to a 
share in the estate of Basappa, and asked for partition, and 
for this purpose he relied upon his alleged right by inheritance, 
and, in the alternative, upon the agreements (Exhibits G, X, 
and Y), or some of them. He joined the present appellant as 
a defendant on the grounds that he was a constructive trustee, 
and that he had concurred in breaches of trust. The defence 
of the present appellant was in substance that in all he had 
done he had acted only on behalf of the administrators, and 
had accounted to them. The case of the administrators was 
that the estate had devolved upon their father Munisamy 
alone, and after his death upon them. As to the agreements, 
their case was that they had been entered into under a mutual 
mistake of fact (that is to say, under the belief that all the 
parties to those agreements were entitled to share in the 
estate), and that there was no consideration for them. 

The District Judge before whom the case came for hearing 
decided, after consideration of the evidence, that the estate of 
Basappa was not joint but separate property, to which Munisamy 
was the sole heir. But he held that by reason of certain of 
the agreements which have been mentioned the then plaintiff 
was entitled to share in the estate. He further held that 
the now appellant was a constructive trustee, and made a 
decree against him on that footing. 

This judgment of the District Judge was delivered on 
July 7, 1902, and on the 19th of the same month that officer 
sent to the Resident a copy of his judgment, together with 
a report (which was treated in India as a confidential docu¬ 
ment, and not disclosed to the appellant), in which he com¬ 
mented upon the action of the now appellant, and recom¬ 
mended that proceedings should be taken against him on the 
ground of professional misconduct. The Resident referred the 
matter to the Public Prosecutor, who framed twelve charges 

against the appellant. 

While these charges were pending both the now appellant 
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and the administrators appealed to the Resident against the 
District Judge’s decision of July 7, 1902. These appeals were 
duly heard, and on July 25, 1903, the Resident delivered judg¬ 
ment on the two appeals. As ngainst the present appellant he 
set aside the decree of the District Judge, holding that he was 
not a constructive trustee. The appeal of the administrators 
he dismissed. He agreed with the District Judge that 
Munisamy was the sole heir of Basappa, but he held also 
that the compromises embodied in Exhibits G, X, and ^ were 
valid and binding. 

On August 13, 1903, two further charges, framed under 
instructions from the Resident, were served upon the appel¬ 
lant. These are the charges with which their Lordships have 
now to deal, and they are as follows :— 

“ 13 (1.) That you being at the time the legal adviser of 
(l.)B. A. Thippia Chetty alias Rachiah Chetty, (2.) B. A. Nyathia 
Chetty alias Chikka Rachiah Chetty, (3.) B. A. Krishniah 
Chetty, (4.) B. A. Munisubbiah Chetty, (5.) B. A. Rachiah 
Chetty, and (6.) B. A. Lakshmiah Chetty, and knowing and 
believing at the time of the execution of the document marked 
Exhibit G in O. S. No. 968 of 1900 on the file of the District 
Judge, Civil and Military Station of Bangalore (as you on the 
4th July, 1903, admitted before the Honourable the British 
Resident in Mysore at the hearing of your appeal No. 6 of 
1902), that they were worthless and valueless, did either 
wrongfully advise and induce the execution thereof by the said 
parties, or, when you should have advised them as to what 
their legal rights and position would be after they had executed 
the said Exhibit G, did allow them to remain under the belief 
that the said document was legal and valid, in that you at 
their request attested the same yourself. 

“ ( 2 .) That you being the legal adviser of B. A. Thippia 
Chetty alias Rachiah Chetty and B. A. Nyathia Chetty alias 
Chikka Rachia Chetty, and being in the discharge of your 
professional duties, as such bound to advise them as to the 
effect upon their rights to the property of the deceased Basappa 
Chetty of the execution of a document, to wit, Exhibit X in 
O S No. 968 of 1900, on the file of the District Judge of the 
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Civil and Military Station of Bangalore, did not give them the 
advice they were entitled to expect, and did thereby allow 1905 
them to execute the said document, Exhibit X, which you at i. UBECKf an 
the time, according to your admission aforesaid, knew and AD J°^* TE ’ 

believed to be worthless as a legally binding agreement.- 

Further, that you, by attesting the said document, induced 
your clients to believe that it was legal and binding.” 

On August 31, 1903, the matter of the charges came before 
the Resident, when the Public Prosecutor applied that as the 
judgment on appeal (the judgment already referred to) had 
considerably modified the situation, all the charges except 
Nos. 13 (1.) and 13 (2.) should be withdrawn ; and, no objection 
being raised, this was done. 

Down to this point the Resident was Sir Donald Robertson, 
and the proceedings had been before him ; but at this stage, 
apparently to meet the wishes of the appellant, Sir Donald 
Robertson left the matter to be further dealt with by Mr. 
Bourdillon, the gentleman who was about to relieve him as 

Resident. 

The new Resident, Mr. Bourdillon, in due course proceeded 
to inquire into the two charges against the appellant, those 
numbered 13 (1.) and 13 (2.). He found those charges to be 
proved, and on December 19, 1903, he made the order now 
under appeal suspending the appellant from practice for four 

months. 

Before considering the two present charges it may be well 
to make a few preliminary observations. In the first place, 
it is perhaps hardly necessary to point out that their Lordships 
have nothing to do with the twelve original charges, which 
were abandoned, or with any of the facts disclosed in the 
voluminous record except those bearing upon the two charges 
which have been sustained. 

Secondly, upon the argument of the appeal exception was 
taken to several portions of the procedure followed in this 
case in India as being illegal, or irregular, or fairly open to 
censure. It was also objected that much of the evidence 
received and acted upon by the Resident in investigating the 
charges was not properly admissible. 
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It would have been a matter for great regret if their Lord- 
ships had been compelled to dispose of such a case as the 
present upon the ground of irregularity in procedure, or 
improper admission of evidence, instead of upon the merits, 
and their Lordships do not feel themselves under any such 
compulsion, but are, in their opinion, able to do justice in the 
case without regard to the more or less technical questions 
which have been raised, upon which, therefore, they express 
no opinion. 

But some general considerations regarding the nature of 
the evidence adduced and the use which has been made of it 
must be taken into account. The evidence against the appel¬ 
lant consisted in part of certain statements made by him in 
the course of argument of the appeal in the case already 
mentioned. These statements will be mentioned later. The 
rest of the evidence consisted of the records in the case already 
mentioned afid in some other proceedings, put in in their 
entirety. 

When evidence has been given in one case upon the issues 
raised in that case, examination-in-chief and cross-examination 
alike having been directed to those issues, nothing can be more 
dangerous than to take that evidence and apply it in another 
case in which other issues arise. Inferences drawn from that 
evidence bearing upon these latter issues cannot but be regarded 
with much misgiving. This consideration greatly lessens the 
confidence which their Lordships would otherwise have been 
disposed to place in the inferences which have been drawn 
from the evidence by Mr. Bourdillon. And this hesitation is 
of necessity increased when the inferences drawn by that 
officer are in some instances stronger than, or even inconsistent 
with, those drawn from the same evidence by the judges who 
d^alt with the case in which it was given. 

The charges in question relate to the two documents already 
mentioned (Exhibits G and X), and as to them certain con¬ 
clusions of facts may be accepted. On May 17, 1899, when 
Exhibit G was executed, the appellant was the legal adviser 
both of Munisamy and of his nephews, employed on behalf of 
them all to obtain administration and get in the estate. Having 
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regard to the evidence, and particularly to the findings of the 
District Judge and of Sir Donald Robertson, their Lordships 
are not prepared to hold that the appellant advised or had 
anything to do with the preparation of this document, but he 
certainly attested its execution. At the date of the execution 
. of Exhibit X, August 22, 1899, the appellant was the legal 
adviser of the sons of Munisamy. It cannot safely be said 
that he had anything to do with preparing the document, 
but he signed it after it had been executed. With Exhibit Y, 
which again confirmed the arrangement embodied in the 
earlier agreements, the appellant has not been shewn to have 
had any connection. 

The origin of the two charges in question is stated by 
Sir Donald Robertson in a passage of his judgment cited by 
Mr. Bourdillon. The appellant had appealed to Sir Donald 
Robertson against the decree of the District Judge which made 
him liable as a constructive trustee :— 

“ Mr. Lubeck at first conducted his own case before me, 
and stated that he was aware that Exhibits G and X were 
invalid, but that he signed them merely because he was asked 
to do so. I find it difficult to describe in suitable language 
the proceedings of an advocate who not only allows his clients— 
who were, it must be remembered, under an agreement to 
remunerate him on a very handsome scale—to sign what he 
believed to be (as he now candidly and almost exultingly 
admits) worthless documents (G and X), but further attests 
them himself. He desires, I understand, to obtain shelter 
behind the plea that Exhibit W was no longer in force qua 
the plaintiff, defendants 5 and 6, when Exhibit X was executed. 
But this argument can have no avail as regards Exhibit G, 
dated May 17, 1899, at which time Exhibit K was operative. 
Even if it be urged that Exhibits G and X could not operate to 
the ultimate detriment of the legal rights of defendants 3 and 4, 
from whom he had taken a separate agreement (Exhibit W), 
he must have known that these documents furthered the 
chances of embroiling his clients in litigation .... I hold 
that Mr. Lubeck, as he admits, knew perfectly well that 
legally the parties other than Munisamy had no claim outside 
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the agreements, and also that the latter irrevocably committed 
his clients.” 

From Sir Donald Robertson’s note it would seem that the 
appellant gave as a reason for having thought those agreements 
to be void that they were nuda pacta, meaning apparently 
without consideration. Upon the basis of these admissions 
the present charges were framed. 

Their Lordships agree with Sir Donald Robertson and 
Mr. Bourdillon that the explanations given by the appellant 
of his action in connection with Exhibits G and X shew a 
defective appreciation of the duties of a legal adviser. The 
view expressed by him seems to be that a professional man 
acting for clients, and taking part in connection with the 
execution of a compromise directly arising out of the matter 
in which he is employed, is not bound to warn his clients if 
they are acting in ignorance of the nature of what they are 
doing while he is in a position to inform them, or under a 
mistake as to their rights which he could correct, unless 
expressly asked by them on the subject. Their Lordships 
think Sir Donald Robertson was abundantly justified in 
expressing his disapproval of such a view. But their Lord- 
ships are called upon to deal, not with views expressed as to 
professional duty, however lax, but with charges of actual 
misconduct. 

It is clear from the passage already cited from Sir Donald 
Robertson’s judgment that he had present to his mind two 
perfectly distinct, and indeed scarcely consistent, views, either 
of which might be taken, of the appellant’s conduct. The first, 
based entirely on his own admission, is that he knew Exhibits G 
and X to be invalid, and allowed his clients to execute them 
without warning them that this was so. The second view, 
based in part upon other evidence, is that the appellant knew 
that Munisamy, and his sons after him, were alone entitled to 
Basappa’s estate, and yet allowed those persons by the com¬ 
promise to give away a part of their rights to the other 
parties. 

The formal charges drawn up seem to be intended to embody 
the first view only. But in the order now under appeal Mr. 
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Bourdillon considers both views, and his condemnation of the 
appellant seems, if their Lordships rightly understand it, to fce 
based upon both. Their Lordships think it right, therefore, to 
consider both these aspects of the case; but they are perfectly 
distinct, and should be considered separately. 

The first aspect of the charges, th^n, is that the appellant 
knew the two agreements G and X to be invalid, and yet 
allowed his clients to execute them. But th~y were not 
invalid. The same judgment of Sir Donald Robertson, in 
which th^se charges had Ih-ir origin, established their validity. 
In substance the case is this: The appellant admitted before 
Sir Donald Robertson that h^ thought at the time that the 
agreements G and X wer^ invalid in law. That was a matter 
of opinion. The opinion he says he held proved to be wrong, 
but, at least as regards the agreement G, the question was so 
far doubtful that the District Judge thought one way and 
Sir Donald Robertson on appeal the other. Th~ question is 
whether, in allowing his clients to execute the documents 
under these circumstances, the appellant was guilty of such 
professional misconduct as justly to call for punishment. Their 
Lordships think that the charges, viewed in this aspect, have 
not been established. 

The oth*r aspect of the case is that the appellant, knowing 
Munisamy to have been the sole heir of Basappa, allowed him, 
and his sons after him, to compromise upon the footing that 
other people had equal claims. Such a charge involves of 
course two things: that the appellant knew the rights of the 
parties and that his clients did not know them, or did not 
intelligently and deliberately realize them. 

If it had been necessary for their Lordships to decide for the 
first time at what moment the appellant or anybody else could 
safely be said to have known who succeeded by inheritance to 
the estate of Basappa, they would have thought the point a 
difficult one. It depended entirely upon the question of fact 
whether Basappa died joint or separate in estate. Different 
views were put forward from time to time to meet the tactical 
exigencies arising from the shifting phases of the conflict; and 
the question was the subject of litigation down to the decision 
31 
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I- C. of the civil case already mentioned, by the District Judge 

1905 on July 7, 1902, and by Sir Donald Robertson on appeal on 

Lubeck", an J u1 7 25 > 1903 - Bu t Sir Donald Robertson in that judgment 
Advocate, expresses a decided opinion that the actual legal rights of the 
— re ' parties were quite well known before Exhibit G or Exhibit X 
was executed. Mr. Bourdillon thinks so too. And they are 
very probably right. But if so, there is nothing to shew that 
the appellant had any knowledge or means of knowledge which 
his clients did not possess; and nothing can be more emphatic 
than the findings of Sir Donald Robertson that Munisamy, and 
his sons after him, were fully aware of their legal position, and 
deliberately accepted the compromise to avoid family quarrels- 
A few passages from his judgment may be cited :— 


“ The parties really wished to effect a compromise whatever 
may have been the strict legal rights.” 

“ The intention of Munisamy (and his sons after him) was 
coute que coute to compromise, notwithstanding that his legal 
right to the property was unassailable.” 


“ He (Munisamy) recognised, I believe, that it would be 
better to arrange matters in a friendly manner with his 
relations rather than run the risk of estranging himself from 
the rest of the family and possibly also of having to incur costly 
litigation; unfortunately his sons, though at first following 
their father’s wise example, eventually determined, emboldened 
probably by the eminent legal advice to which the Advocate- 
General alluded, to set up the exclusive claim which, apart 
from the family settlement and compromise effected by G, X, 
and Y, the law would allow. I say unfortunately, because, 
as I have already remarked, the effect of litigation must 
necessarily be to squander the estate.” 

“ That Munisamy was ignorant of his legal rights appears to 
me incredible.” 


In accordance with these views, Sir Donald Robertson decided 
in the case before him that Munisamy and his sons were not 
under any mistake when they entered into the agreements G 
and X. And in entire consistency with this, the charges framed 
under the instructions of Sir Donald Robertson were not drawn 
with reference to the aspect of the case now under consider*- 
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tion. In their Lordships’ opinion the charges, looked at in that I* c ‘ 

light, cannot be sustained. 1905 

Their Lordships will humbly advise His Majesty that the LuBECK AN 

order appealed against should be set aside. Advocate, 

In re. 
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ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 


OF OUDH. 


Civil Procedure Code % ss. 13, 244 —Mortgage of Taluqa in Oudk before Annexa' 
tion—Successive Suits for Redemption before and after the Mutiny —. 
Decree in first Suit unexecuted—Subsequent Suits dismissed—Fourth 
Suit allowed under Exceptional Circumstances—Res Judicata—Practice 
■ in Execution. 

On August 16, i?sr, a usufructuary mortgage of a taluqa in Oudh was 
executed, and after the annexation a decree was made in 1857 for redemp¬ 
tion, and the mortgage money was paid into the Government Treasury. 
Pending an appeal by the mortgagee as to interest, the records of the 
Court were destroyed and the Treasury plundered. The mortgagee being 
in possession at the date of the confiscation, obtained thereafter a taluqdari 
settlement confirmed by sanad, but did not proceed with his said appeal. 
The Government refused to refund the deposit or to be accountable for it 
to the mortgagee. 

In 1862 the mortgagor sued again for redemption, but his suit was 
dismissed on the ground that the mortgagee had obtained an absolute 
title under his sanad. 

In 1869, after the passing of Acts XIII. of 1866 and I. of 1869, one of 
the mortgagor’s heirs sued the representatives of the mortgagee in effect 
for redemption. It was held that the suit was cognizable under Act I. of 
1869, s. 6, but it was dismissed in 1870 on the ground that the mort¬ 
gage lien was determined by the deposit, and that there was nothing left 
to redeem • 

Iti 1879 the appellant, another of the heirs of the mortgagor, to 
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whom a seven annas share of his estate had been allotted on partition, 
sued for redemption :— 

Held, that this suit was not barred under s. 13 of the Civil Procedure 
Code as res judicata under the decree in 1870. At the time of that suit the 
appellant was a minor, and was not a party thereto in any way. Nor was 
it barred under s. 244. Before the mutiny the mortgagor could not have 
executed his decree of 1857. for an appeal was pending. After the mutiny 
the Court could not have directed a retransfer by the mortgagee or his 
dispossession without ordering payment to him of the amount deposited, 
and could not have ordered the mortgagor to pay his mortgage money a 
second time. A new decree ivas required in the exceptional circumstances, 
and could only be made in a new suit. The decree of the Subordinate 
Judge for redemption of the seven annas share was restored. 

Appeal from a decree of the above Court (Aug. 9, 1900) 
affirming a decree of the District Judge of Sitapur (Dec. 14, 
1897) which reversed a decree of the Subordinate Judge of 
Sitapur (Aug. 8, 1896). 

The question decided was whether the appellant had a right 
to redeem a mortgage executed by his father on August 12, 
1851, or whether the right to redeem was barred in consequence 
of previous litigation (which is sufficiently detailed in the judg¬ 
ment of their Lordships) between the appellant’s father and 
brother, and the respondents and their predecessor in title. 

As stated in the said judgment and the above note, there 
were three suits for redemption prior to the one in which the 
appeal arose. In the first a decree was passed, but events 
during the mutiny rendered it infructuous. The second was 
instituted in February, 1862, and in December of that year 
was finally disposed of by the Chief Commissioner’s ruling to 

this effect :— 

“ The settlement with Murli Manohar Talukdar (i.e., the 
mortgagee) has already been sanctioned by His Excellency the 
Governor-General, and taluqdari sanad has also been granted 
him ; under these circumstances, no interference can be made 
in the case, and that had the Chief Commissioner been aware 
of the fact of Murli Manohar being a taluqdar and sanad holder 
at the time when he passed his order dated January, 1861, he 
would not have ordered the appellant to make a petition for 
redemption of villages.” 

By an order dated August 15, 1865, made by the Governor- 
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General in Council, mortgage transactions were excluded from 
the operation of taluqdari sanads. Subsequently Act XIII. of 
1866 was passed, by s. 2 of which it was enacted : “ When a 
mortgagee shall, under or by virtue of a mortgage executed 
before the said day” (meaning February 13, 1844), “have 
obtained possession of any land comprised in his mortgage, the 
mortgagor or any person claiming through him shall not bring 
a suit in any Civil Court or any Revenue Court in the said 
province to redeem the mortgage of such land, any subsequent 
acknowledgment of the title or right to redeem of the mort¬ 
gagor, or of any person claiming through him notwithstanding. 
Provided that any suit for the redemption of land which may 
have been rejected or dismissed upon the ground that the suit 
was barred under some rule of limitation in force, or supposed 
to be in force, in the said province, may be revived and heard 
as aforesaid, if the mortgage shall have been executed on or 
after the said day ” (meaning February 13, 1844); and s. 6 of 
Act I. of 1869 of the same Council enacted: “ Nothing in 

sections three, four and five, or in the said orders, or in any. 
sanad, shall be deemed to bar a suit for redemption.” 

“ {a) Where the instrument of mortgage was executed on 
or after the thirteenth day of February, 1844, and fixed no 
term within which the property comprised therein might be 
redeemed, or 

“ (6) Where the instrument of mortgage fixed a term within 
which the property comprised therein might be redeemed, 
and such term did not expire before the thirteenth day of 
February, 1856.” 

In consequence of this legislation a third suit for redemption 
was instituted by the son of the mortgagor, alleging that his 
father had paid oft the mortgage money. It was finally dis¬ 
posed of by Mr. Capper, the Judicial Commissioner, on Septem¬ 
ber 21, 1870, who, reversing decrees for redemption by the 
Courts below, ruled as follows : “ II is abundantly shewn that 

the principal sum was in consequence paid into court, and 
consequently the mortgage lien then and there ceased and 
determined. There is nothing now left to redeem. The title 
of the mortgagee rests on his sanad and his sanad only, and 
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whether or not the Financial Commissioner can deal with this 
as a hard case, it is clear that the Judicial Commissioner has 
no such power. I am forced by the law to decree this appeal.” 

The appellant having been a minor during the third suit, 
and claiming that he was unrepresented at any of its stages 
and was not bound by the decision, and having on partition 
been allotted a seven-sixteenths share in the mortgaged villages, 
brought the present suit to redeem. The Subordinate Judge 
decreed in his favour. The District Judge reversed his decree, 
considering himself bound to follow Mr. Capper’s decision. The 
Court of the Judicial Commissioner affirmed this decree. The 
Court said that, “ in order to redeem a mortgage to which the 

0 

rules in force in Oudh in 1857 were applicable, something more 
was necessary than payment, tender, or deposit in court of the 
mortgage money,” and then dealt with the question of res 
judicata as follows: “ The real point is whether Husain 

Bakhsh, having paid the money and being in a position to 
obtain possession of the mortgaged property, could, instead of 
Peeking to do so, have brought a second suit to redeem the 
mortgage. If he could not, I think the present suit is barred. 
Now I think that Husain Bakhsh could not have brought a 
second suit to redeem the mortgage. Having paid the money 
into court, he was in the same position as if he had merely 
sued for and obtained a decree for possession of the property 
on the ground that the mortgage debt had been paid out of the 
usufruct of the property. I think that there can be no doubt 
that if a usufructuary mortgagor sue for and obtain a decree 
for possession of the mortgaged property, on the ground that 
the mortgage money has been paid out of the usufruct, he must 
obtain possession of the mortgaged property in execution of 
his decree, and that he cannot neglect to execute his decree 
and bring a suit for possession of the property upon the same 
ground. The second suit would be barred by ss. 13 and 244 

Civil Procedure Code.Husain Bakhsh had two courses 

open to him—namely, either to apply to have the appeal decided 
or to apply for execution of his decree. As to the former 
contention, so long as the decree of the Commissioner was not 
reversed, the payment made by Husain Bakhsh was a good 



VOL. XXXII.3 


ltot>IAN APPEALS. 


233 


and.sufficient satisfaction of the mortgage debt. To this day 
the decree of the Commissioner stands unreversed. I think 
that it must be held that the payment made by Husain Bakhsh 

was one of the amount due on the mortgage.Husain 

Bakhsh was.... able to apply for execution of his decree, 
and any delay having its origin in the rebellion would no doubt 
have been excused. For these reasons it seems to me that the 
present suit is barred by ss. 13 and 244 Civil Procedure Code.” 
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Asquith , K.C., and W. C. Bontierjee , for the appellant, 
contended that the suit was not barred and ought to have 
been decreed. They contended that Mr. Capper’s decision 
was not res judicata and was not correct. With regard to the 
former point, the appellant was not a party to the suit, and 
s. 13 of the Civil Procedure Code, therefore, did not apply. With 
regard to the second, the Chief Commissioner on January 8, 
1861, by an order the terms of which are set out in their 
Lordships’ judgment and which was binding on the parties, 
gave the mortgagor a right to sue to redeem in spite or in con¬ 
sequence of the abortive proceedings in the suit of 1856. There 
had been no acceptance of the money paid into court, which 
was objected to as insufficient in amount. An appeal was 
pending as to the amount, and the money was at the risk of 
the mortgagor, and it was oppressive to hold that by the 
incident of having paid the principal the lien ceased, so that he 
Lost both.his money and also the right to redeem. The most 
favourable view to the mortgagee was that he was still unpaid, 
and in that case the mortgagor retained the right to redeem, 
even though it involved payment over again of the amount due. 
It was contended that s. 244 had no application to the case 
under the exceptional circumstances. The petitions made by 
the mortgagor in the first suit were only unsuccessful because 
the Chief Commissioner on January 8, 1861, directed a fresh 
suit. He was right in so doing, and the parties were bound 
thereby. There was no decree which could be executed. 
Payment had been made thereunder of money which owing to 
public confusion bad never reached the mortgagee’s hands. 
The mortgagor could not be decreed in that suit to pay over 
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again. The mortgagee could not be decreed to reconvey 
before he had been paid. The suit was at an end, without the 
cause of action having been disposed of. There was no alter¬ 
native but to institute a fresh suit as the Chief Commissioner 
directed in 1861, and under the special circumstances of the 
case it was not barred by either s. 13 or s. 244, or otherwise. 
As to limitation, the First Court rightly decided that the suit 
was not barred, as no time was fixed in the mortgage for 
redemption : see Act XV. of 1877, amended by Act XII. of 
1879, Sched. II., arts. 147, 148. 


Haldane , K.C ., and De Gruyther , for the respondents, con¬ 
tended that the view taken by Mr. Capper was correct, and 
that the mortgage lien was extinguished by the proceedings in 
1857 before the mutiny, by the payment of the money into 
court. The right to redeem itself was extinguished ; otherwise 
it was barred by ss. 13 and 244. Under the former section it 
was barred by the two judgments in the first suit, one before 
the mutiny and the other on January 12, 1862, and also by the 
judgment in the third suit, i.e., on September 21, 1870, which 
was a suit to which one of the mortgagor’s heirs was a party, 
and by which the other heir, namely, the appellant in this case, 
was bound : see VaSudev v. Krishna#, (l) There is no analogy 
to the English cases in which reconveyance is necessary. 
The whole question here was whether the mortgage lien still 
subsisted, or whether it had by virtue of the proceedings in 
1857 ceased to exist. See Dondh Bahadur Rat v.Tek Narain 
Rat (2) as to a mortgage being extinguished in respect of a 
cause of action thereon by being merged in a decree for redemp¬ 
tion. After decree the relations of the parties are regulated 
thereby and not by the mortgage, and the sole remedy is in 
execution, and is gone if execution is barred. They referred 

HA"' fnVo 1866 ' ^ l ' ° { i869 ’ S * 6 ’ an d the letter of 

October 10, 1859, as to what rights are acquired by the grantee 

of a sanad. They further contended that the mortgage was by 
virtue of the decree in the first suit merged in that decree, and 
that the only rights the mortgagor possessed prior to the con- 

(O (1895) Ind. L. R. 20 Bomb. (2X1899) Ind. L. R 

534' act. 
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fiscation were under that decree and not under the mortgage. 
Consequently the only remedy possessed by him was to execute 
that decree, treating as he was entitled to do the appeal there¬ 
from as abandoned, or applying to have it dismissed. There 
was no right to bring a fresh suit on a mortgage which, even if 
the lien was not extinguished, had ceased to exist by reason of 
its merger in a decree of Court : see Hari Ravji Chiplunkai A 
v. Shapurji Hormusji (l) and Thukrain Sookraj Koowar 
v. Government . (2) [Lord Davey referred to Khiarajmal v. 
Daim . (3)] 

Asquith , K.C. , replied. 


The judgment of their Lordships was delivered by 


Lord Davey. This appeal is the final stage in a litigation 
which, in one form or another, has been going on since the 
year 1856. Large costs have been incurred, and, as regards 
one litigant not now before the Court, injustice has perhaps 
been done to him in the course of the litigation ; but the real 
question, when properly considered, appears to their Lordships 
to be comparatively a simple one. 

• The origin of the litigation was a usufructuary mortgage 
bearing a native date corresponding to August 16, 1851, made 
by one Husain Bakhsh of a taluqa comprising seven villages, 
situate in the then kingdom of Oudh, to one Raghuber Dyal, 
son of Seth Murli Manohar (who was the real lender), to 
secure Rs. 4,000 and interest at the rate of Rs. 3 2a. per cent, per 
mensem, equivalent to 371 per cent, per annum. The mort¬ 
gage was made redeemable at the close of the Fasli year, and 
it was provided that on being redeemed the mortgagee should 
not account for the rents and profits of the villages possession 
of which it was stated had been given to him. 

The annexation of Oudh by the British Government took 
place on February 13, 1856. Shortly afterwards Husain 

Bakhsh commenced a suit in the Court of the Deputy Com¬ 
missioner of Sitapur against Murli Manohar for the redemption 


(r) (1886) I.. R. 13 Ind. Ap. 66. (2) (1871) 14 Moore’s Ind. A. Ca. iiz. 

(j) Ante, p. 23- 
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of the mortgage, and a decree was made therein by the Assistant 
Commissioner, against which both parties appealed. On the 
appeal and cross-appeal, Mr. Christian, the Commissioner, 
delivered a judgment dated April 21, 1857, in which he stated 
his opinion that the then plaintiff Husain Bakhsh should pay 
the principal sum, namely, Rs. 4,000 only, and ordered that the 
file of the case be forwarded to the Deputy Commissioner with 
a request that Husain Bakhsh should be put in possession of 
the entire taluqa on Asarh 1, 1264 Fasli, corresponding to 
June 8, 1857, provided that he deposited Rs. 4,000 in the 
Government Treasury before that date. No record of any 
decree made pursuant to this judgment is produced or is in 
existence ; but it is admitted by all parties that Husain Bakhsh 
paid the Rs. 4,000 into the Government Treasury. He did not 
however obtain possession of the mortgaged villages, the reason 
no doubt being that Murli Manohar had given notice of an 
appeal from Mr. Christian’s judgment, claiming interest as 
well as principal. On June 3, 1857, the mutiny extended to 
Sitapur, and the records of the Court are said to have been 
destroyed and the Treasury was looted. There is some rather 
shadowy evidence that Husain Bakhsh during the disturbances 
took forcible possession of the villages and was in his turn 
ousted by Murli Manohar. But, however this may be, Murli 
Manohar was in undisturbed possession at the date of Lord 
Canning’s Proclamation of March, 1858. He did not, on the 
restoration of order, proceed with his appeal from Mr. Christian’s 
judgment, and of course never received payment of the Rs. 4,000. 
At the second summary settlement of Oudh, Murli Manohar 
procured settlement of the villages in question to be made with 
him, and his taluqdari title thereto was confirmed by sanad. 
Husain Bakhsh in the meantime presented three petitions to 
the Collector’s Court asking that the settlement of the villages 
be made with him. I he final answer to these applications was 
contained in a letter from the Secretary of the Chief Commis¬ 
sioner of Oudh to the Commissioner of Khairabad, dated 
January 8, 1861, in the following terms :— 

“ (2.) It is certain that Husain Bakhsh deposited Rs. 4»000 
in the Treasury by order of Court to redeem the villages mort- 
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gaged to Murli Manohar, and had not the rebellion broken out J* 

he would have been restored to possession. 190 s 

“ (3.) But after the rebellion broke out the money was c H ^j DHKI 

plundered, and on reoccupation of the province Murli Manohar Ahmad 

Bakhsh 

was settled with. r. 

“ (4.) Chaudhri Husain Bakhsh now seeks to redeem the Ra qhubar 
mortgage and recover possession on the ground of his having Dayal. 
paid the Rs. 4,000 by order of the Court. 


“ (5.) Colonel Barrow rejected his claim on the ground that 
he had plundered the Biswan Tehsil at the commencement of 
the rebellion ; but the Chief Commissioner must observe that 
this would be no sufficient reason for denying him legal redress, 
as his rebellion is pardoned by the amnesty, and no act com¬ 
mitted by him during the rebellion can be charged against him 
in bar of justice. 

“ (6.) But Murli Manohar never received the Rs. 4,000 
redemption money ; consequently he cannot be made to sur¬ 
render the village. If Chaudhri Husain Bakhsh is prepared to 
sue in ordinary course de novo for redemption of mortgage and 
to pay the money due to the mortgagee, as may be awarded by 
Court, supposing always his claim admissible under statute of 
limitation, his suit can be heard in the Court. 

“ (7.) Under the rule laid down by Government he might ask 
for refund of his deposit ; but this would be an indulgence, and 
his conduct renders him undeserving of any.” 

The meaning of this order or direction is plain enough. The 
Government refused either to refund the Rs. 4,000 or to assume 
the responsibility of having received it on behalf of the mort¬ 
gagee, and said to Husain Bakhsh in effect, “ We cannot 
dispossess Murli Manohar in your favour, but you may bring 
a fresh action and pay your mortgage money over again.” 
Whether the Commissioner, acting in an administrative 
capacity, had any power to give such order or direction is 
another question, which their Lordships are not now called 
upon to answer. The important point for the present purpose 
is the disclaimer by the Government of all responsibility for 
the deposit. 

Acting on what he no doubt assumed to be the Commissioner's 
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direction or permission, Husain Bakhsh on February 24, 1862, 
commenced a fresh suit for redemption in the Court of the 
Deputy Commissioner of Sitapur. His suit, however, was 
dismissed on the ground that the taluqdari settlement could 
not be reopened, and the sanad had given Murli Manohar a 
new and absolute title. And this decision was confirmed by 
the Commissioner and the Chief Commissioner on successive 
appeals. 

During the pendency of this suit Husain Bakhsh died leaving 
two sons by one wife, namely, Muhammad Bakhsh and Ahmad 
Bakhsh, the present appellant (then a minor), and a third son 
by another wife, who was otherwise provided for by his father’s 
will, and had no interest in the equity of redemption of the 
mortgaged villages. 

By Act No. XIII. of 1866 and Act No. I. of 1869, relief was 
given to mortgagors of lands which were in the possession of 
mortgagees at the time of the mutiny under certain conditions. 
By s. 6 of the latter Act, it was provided that nothing in 
ss. 3, 4, and 5, or in certain orders, or in any sanad, should be 
deemed to bar a suit for redemption. It was not, and is not, 
disputed that the heirs of Husain Bakhsh were entitled to 
the benefit of this enactment if his true position, but for 
the confiscation, was that of a mortgagor with a right of 
redemption. 

On March 27, 1869, Muhammad Bakhsh commenced a suit 
in the Court of the Deputy Commissioner of Sitapur against 
the representatives of Murli Manohar (who was also dead) to 
be put in possession of the seven villages comprised in the 
mortgage which he alleged had been redeemed by the deposit 
of the Rs. 4,000 in the Treasury under Mr. Christian’s judgment 
of April 21, 1857. The second of the issues settled for deter¬ 
mination by the Court raised the question whether the suit was 
a suit for redemption within the meaning of s. 6 of Act I. of 
1869, and is the only issue to which attention need be paid. 
By his judgment dated October 28, 1869, the Extra Assistant 
Commissioner decided all the issues in favour of the plaintiff. 
On the second issue he held that the mere deposit of money 
before the rebellion, and the unlawful possession of Husain 
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Bakhsh during that period, could not extinguish the mortgage, 
and that the possession of Murli Manohar being by virtue of 
the mortgage for the redemption of which the suit was pre¬ 
ferred, the case was cognizable under s. 6 of Act I. of 1869. 
This was affirmed by the Commissioner, but on special appeal 
to the Judicial Commissioner of Oudh it was reversed, and by 
a decree of that Court dated September 21, 1870, the suit of 
Muhammad Bakhsh was dismissed with costs. The ground 
stated by Mr. Capper, the Judicial Commissioner, for his 
judgment was that by payment of the mortgage money into 
court the mortgage lien then and there ceased and determined, 
and there was nothing then left to redeem. Consequently he 
considered himself forced, though with evident reluctance, to 
decree the appeal. There was an appeal by Muhammad 
Bakhsh to the Queen in Council, but it was not proceeded with, 
and was dismissed for want of prosecution. 

On July 7, 1879, the present appellant, having attained his 
majority, came to a partition of the general estate of Husain 
Bakhsh, including the claim to redeem the villages in question, 
with Muhammad Bakhsh, under which the appellant became 
entitled to a seven annas share. This partition was after some 
litigation confirmed by the Commissioner. 

On May 3, 1895, the appellant commenced the present suit 
against the respondents, being the persons in possession of the 
seven villages and claiming title thereto under Murli Manohar, 
for redemption of the property on payment of Rs. 4,000 mort¬ 
gage money, together with any interest the Court might think- 
proper to award. The issues settled by the Subordinate Judge 
of Sitapur (as amended) were, so far as material for the present 

appeal, as follows : 

“ 1. Whether by the following judgments the plaintiff’s 
claim is barred under s. 13, Code of Civil Procedure : (a) 1st 
judgment (In re Husain Bakhsh) passed before the Mutiny,” 
j.e., Mr. Christian’s judgment ; “(6) 2nd judgment {In re 
Husain Bakhsh) dated January 12, 1862,” meaning apparently 
the judgment of June 12, 1862, in the record ; “ (c) 3rd judg¬ 
ment, In re Muhammad Bakhsh ” (meaning Mr. Capper’s 
udgment of September 21, 1870). 
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“ 2. Whether the plaintiffs claim is barred by limitation ? 

“ 3. Whether the plaintiff is entitled to get his own share 
redeemed and also that of his brother Muhammad Bakhsh, 
whose claim has already been dismissed ? 

“ 4. Whether the plaintiff is entitled to get his seven annas 
share redeemed ? 

“ 7. What amount of interest the defendants are entitled to ? 

The Subordinate Judge held, on the first issue, that the suit 
was not barred by s. 13 of the Civil Procedure Code ; on the 
second issu^, that it was not barred by limitation ; on the .third 
and fourth issues, that the appellant was entitled to redeem his 
seven annas share of the m6rtgaged property ; and on the 
seventh issue, that the respondents were entitled, in addition 
to the profits, to interest at one rupee per cent, from 
February 13, 1856, to the date of the institution of the suit. 
And by his decree dated August 8, 1896, it was ordered that 
upon appellant paying to the respondents or into court on the 
last day of April, 1897, the sum of Rs. 13,078.11, the respond- 
ents should transfer to the appellant a seven annas share of 
the mortgaged property. This decree was reversed by the 
decree of the District Judge of Sitapur dated December 14, 
1897. The District Judge held that, without deciding whether 
Mr. Capper’s judgment of September 21, 1870, was res judicata 
against the appellant, the Court was bound by it as a precedent, 
and that in accordance therewith the relation of mortgagor and 
mortgagee was extinguished in 1856-1857. 

The decree of the District Judge was affirmed on second 
appeal by the Court of the Judicial Commissioner, and it is 
from the decree of that Court dated August 9, 1900, that the 
present appeal is brought. The judgment of the Court was 
delivered by Mr. Spankie, the Additional Judicial Commissioner. 
The learned judge said that the real point was whether Husain 
Bakhsh, having paid the money under Mr. Christian's decree 
of April 21, 1857, and being in a position to obtain possession 
of the mortgaged property, could, instead of seeking to do so, 
have brought a second suit to redeem the mortgage; and he 
held that Husain Bakhsh had two courses open to him—. 
namely, either to apply to have the appeal (of Murli .Manohar 
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against Mi* Christian’s decree) decided, or to apply for execu¬ 
tion of his decree ; and Husain Bakhsh having done neither 
one nor the other, the present suit was barred by ss. 13 and 244 
of the Civil Procedure Code. 

At tliir Lordships’ bar two points only were argued by the 
coun^i for the respondent. It was contended, first, that the 
present appellant was barred by the decree of September 21, 
* 1870, in the suit of Muhammad Bakhsh as res judicata between 
the parties to the present suit under s. 13 of the Civil Procedure 
Code ; and, secondly, that Husain Bakhsh’s proper and only 
course was to apply for execution of his decree (treating the 
appeal from it as abandoned) as held by the Assistant Judicial 
Commissioner, or (which is the same point in another f<?rm) 
that this is not truly a suit for redemption within the meaning 
of s. 6 of Act I.'of 1869 a^held by Mr. Capper. 

On the first point no opinion was expressed either in the 
Court.of the District Judge or. in the Court of the Judicial 
Commissioner. Their Lordships agree with the decision of 
the Subordinate Judge.that the present suit is not barred by 
the decree in Muhammad Bakhsh’s suit, and with the reasons 
upon which that cftlkion was founded. The appellant was 
then a minor, and Muhammad Bakhsh was not his guardian, 
either natural or appointed ; nor did the suit purport to be 
instituted on behalf of the minor, who was not in any form a 
party on the record. Their Lordships were referred to evidence 
on behalf of the respondents, which was shortly to the follow¬ 
ing effect : (1.) That Husain Bakhsh in his lifetime applied for 
partition of the property between Muhammad Bakhsh and the 
appellant in the proportion of 9 annas to 7 annas, and appoint¬ 
ment of Muhammad Bakhsh as lambardar, and the appellant 
as pattidar ; (2.) that an agreement was come to by which the 
mother of both brothers and natural guardian of the appellant 
directed that Muhammad Bakhsh should manage the estate 
and allow the appellant 7 annas of the profits, and that 
Muhammad Bakhsh did in fact manage the estate and was 
what was called the head of the family ; (3.) that the estate 
was under the nominal management of the Court of Wards, 
and the officer of that Court was privy to the institution of the 
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suit. But this evidence at most proves nothing more than an 
intention that the suit should be for the minor’s benefit, and 
th^ir Lordships think that such an intention would not support 
the plea of res judicata. To maintain that plea it must appear 
from inspection of the record that the person whose interest 
it is sought to bind was in some way a party to the suit. 
This is not the cas~ of a Hindu joint family, to which other 
considerations would apply, and the mere fact that redemption 
was sought of the entire property proves nothing. A mort¬ 
gagor of an undivided share may redeem the entirety at any 
rate, if the mortgagee does not object—and may be compelled 
to do so if required by the mortgagee. 


On the second point also their Lordships agree with the 
Subordinate Judge. In the first place, they observe that 
during the pendency of Murli Manohar’s appeal, by which he 
claimed interest in addition to the Rs. 4,000, an order could not 
properly have been made by the Court pitting Husain Bakhsh 
in possession of the mortgaged property. He was not, there¬ 
fore, entitled as of right to possession when the mutiny broke 
out. After the Rs. 4,000 had been lost by the looting of the 
Treasury, the Government definitely refused either to refund the 
amount to Husain Bakhsh, or to hold themselves responsible 
for payment of it to the mortgagee. The Court could not 
have executed the decree by ordering a retransfer of the mort¬ 
gaged property to Husain Bakhsh by the mortgagee without 
at the same time ordering payment to the latter of the sum 
paid into the Treasury, and placed under the control of the 
Court. But this by the vis major of the mutiny, the Court 
was unable to do. And it would have been of no service to 
Husain Bakhsh to apply to have Murli Manohar’s appeal 
decided, for whether it was decided for or against the appel¬ 
lant, the same difficulty would have arisen—that the Court 
could not dispossess the mortgagee without payment to him of 
his principal money and any interest which might be awarded 
to him. There was nothing, therefore, which the Court could 
execute. They could not order Husain Bakhsh to pay over 
again in a proceeding for execution of the existing decree, and 
they could not order the mortgagee to retransfer the estate 



VOL. XXXII.] 


INDIAN APPEALS. 


243 


without receiving the amount due to him. The question 
whether payment into court under Mr. Christian’s decree 
would or would not (if that were all) have extinguished the 
lien seems under the circumstances somewhat academic, and 
their Lordships observe that they have not in fact got the 
exact terms of the decree before them, but only thos« of the 
judgment on which the decree would be founded. The fallacy 
of the respondents’ contention is to apply rules made for the 
conduct of judicial business in ordinary course to exceptional 
circumstances such as those occasioned by the mutiny and 
rebellion in Oudh. As Mr. Asquith justly observed, the 
respondents’ contention when examined is that their pre¬ 
decessor was a bare trustee of the estate granted to him by the 
sanad for the appellant’s ancestor; and indeed their Lordships 
understood Mr. De Gruyther to have argued that the appellant 
might on coming of age have sued for and recovered his 
property without further payment. Their Lordships are of 
opinion that a new decree, which could only be regularly made 
in a fresh suit, was in the circumstances required in order to 
give effect to the rights of the parties and do justice between 
them, and that Muhammad Bakhsh’s suit ought to have 
succeeded, and the present appellant is entitled to a decree in 
this suit. No objection was made, or perhaps could be made, 
either by the appellant or by the respondents to the terms of 
the decree made by the Subordinate Judge. 

Their Lordships will, therefore, humbly advise His Majesty 
that the decrees of the District Judge dated December 14, 1897, 
and of the Court of the Judicial Commissioner dated August 9, 
1900, should both be discharged, and the decree of the 
Subordinate Judge dated August 8, 1896, should be restored 
with this variation—that the last day of April, 1906, be sub¬ 
stituted for the last day of April, 1897 (being, the day therein 
fixed for redemption), and that the respondents should pay to 
the appellant the costs of the appeals to the District Judge 
and the Court of the Judicial Commissioner. The respondents 
will also pay the costs of this appeal. 

Solicitors for appellant : T. L. Wilson & Co. 

Solicitors for respondents : Watkins & Letnpriere. 
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July 5. 


M1RZA KURRATULAIN BAHADUR and 
Others. 

AND 

NAWAB NUZH AT-UD-DOWLA ABBAS 1 
HOSSETN KHAN, alias PEARA SAHEB. ) 


Plaintiffs ; 


Defendant. 


7 


ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Civil Procedure Code , s. 13 —Effect of Order of Probate of Mahomedan Will 

Res Judicata■ — Estoppel—Act V. of 1881. 


In a suit by the heirs of a Mahomedan testatrix against the Adminis¬ 
trator-General and the respondent for an account against the latter of her 
estate as having been obtained by him by undue influence and while he 
was in a fiduciary relation to her, it appeared that the will had been 
established and probate issued on the application of the Administrator- 
General acting under an indemnity from the respondent, opposed by the 
heirs as caveators, and that the will contained a confirmation of trans¬ 
actions between the respondent and the testatrix, and in particular of a 
release to him alleged to have been executed by her : — 

Held , that the appellants were not estopped by the probate or the 
proceedings which led to it from denying the validity of this confirmation 
and release. It was admitted that apart from the will those transactions 
and release could not be supported, and, the probate proceedings not 
having been put in evidence, there was no sufficient evidence of the issues 
relating thereto and raised in this case having been directly and substan¬ 
tially in issue in those proceedings within the meaning of s. 13 of the Civil 
Procedure Code: 

Held , further, that the provisions of the Probate and Administration 
Act (V- of 1881) did not create an estoppel. In the case of a Mahomedan, 
whose testamentary power only extended to one-third of the estate, the 
two-thirds claimed adversely to the will by the heirs could not be affected 
by the terms of the will or by the effect of probate. 


Appeal from a decree of the High Court (Aug. 6, 1903) 
reversing a decree of the Subordinate Judge of the 24 Per- 
gunnahs (March 4, 1901) and dismissing the suit with costs. 

The plaint recited the circumstances under which the 
respondent came to Nawab Khas Mahal, the testatrix in the 
cause, his employment as her confidential agent till the date 
of her death on April 1, 1894, the abuse of such confidence, 
and the acquisition by him of nearly the whole of the property 

* Present : LORD DAVEY, LORD ROBERTSON, and SIR ARTHUR WILSON. 
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of the deceased lady, and prayed for the following among other 
reliefs :— 

(6) That an account may be taken by and under the direction 
of the Court of all moneys and other properties come to the 
hands of the defendant Peara Saheb, as such confidential agent 
and trustee as aforesaid, belonging to the said Khas Mahal, and 
his dealings therewith ; and the defendant Peara Saheb decreed 
to pay to the plaintiffs what may be found due to the plaintiffs 
upon the taking of such account. 

(c) That should it appear to the Court that the properties 
mentioned in the plaint or other properties were acquired by 
the defendant Peara Saheb during his agency or thereafter 
with funds belonging to the said Khas Mahal, he may be 
declared to be a trustee in respect thereof, and to hold the 
same as such trustee on behalf of the plaintiffs ; that he may 
be ordered to execute a conveyance in favour of the plaintiffs 
of such portion thereof as may be immovable. 

The respondent denied that he was at any time the con¬ 
fidential agent of Khas Mahal, or ever had any influence over 
her. He alleged that she managed her own affairs, and from 
time to time made presents to him of jewellery valued at about 
Rs. 30,000, and of various sums of money the amount of which 
he did not specify. He alleged that all the property acquired 
by him had been acquired from his own funds. He denied that 
Khas Mahal died intestate, and that the first two plaintiffs were 
her heirs. 

Prior to the suit the will of Nawab Khas Mahal, dated 
June 30, 1893, was propounded by the Administrator-General 
in the High Court in its testamentary and intestate jurisdic¬ 
tion, and the plaintiffs Nos. 1 and 2 entered a caveat against 
the grant of probate. Under s. 83 of the Probate and Adminis¬ 
tration Act, 1881, the probate proceedings took the form of a 
suit in which the Administrator-General became the plaintiff, 
and the plaintiffs Nos. 1 and 2 the defendants, in which Sale J. 
found that Khas Mahal was of sound mind, memory, and 
understanding at the time she executed the will, that she 

was then a free agent, and that no undue influence had been 

■ 

exercised over her by the respondent, or any one on his behalf, 
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and directed probate of the full text of the will to issue to the 
Administrator-General, who obtained such probate in due course 
under the seal of the Court. Plis decision was subsequently 
affirmed by the High Court in its appellate jurisdiction. 

The Subordinate Judge decided the issues of fact in favour of 
the plaintiff?, and gave them a decree for eight lakhs of rupees 
with costs. In particular he found the respondent had acquired 
all the property in his possession from Khas Mahal by imposi¬ 
tion and by undue influence ; that a deed of release dated 
November 12, 1891, relied upon by him was not proved to 
have been executed by Khas Mahal; that neither the said deed 
of release, nor the deed of charitable trust dated February 15, 
1893, in which the respondent was named as trustee, if exe¬ 
cuted by Khas Mahal, were executed under circumstances in 
which they would have been binding on her ; that the allega¬ 
tions in the will and the grant of probate did not alter the real 
nature of the previous transactions, and did not operate to 
deprive the plaintiffs of the relief claimed. 

The High Court reversed this decree. It was conceded 
before the learned judges that the plaintiffs could not succeed 
in their suit for an account unless they could set aside the 
deed of release, and it was admitted that there were no trans¬ 
actions subsequent to its date. After referring to the provision 
in the will of Khas Mahal confirming the deed of trust and 
the charitable trust deed, and to the dates of the proceedings 

both in the probate suit and in the present suit, the learned 

judges remarked that in the probate suit substantially the 
same issues were raised as in the present case, that those 

issues were decided against the plaintiffs Nos. 1 and 2, and 

probate of the full text of the will was granted to the Adminis¬ 
trator-General. They then held that as it had been found in 
the probate suit that Khas Mahal understood and approved of 
the contents of her will, it followed that the release which she 
confirmed by the will was a valid and binding document. It 
was also conceded before them by the learned counsel who 
appeared for the plaintiffs “ that in the face of the confirmation 
by the lady of the release in her will, executed under the circum¬ 
stances proved in the probate suit, and which will under the 
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circumstances she must be taken to have understood and 
approved of, it would be virtually impossible by any other 
evidence to satisfy the Court that the release had been 
improperly obtained from Khas Mahal.” It was contended 
before the High Court that the plaintiffs were entitled to shew 
that the clause in the will confirming the deed of trust ought 
not to have been included in the probate, and that the plain¬ 
tiffs were entitled to maintain this point in this suit ; but this 
contention was negatived on the ground, amongst others, that 
no such case was made, and that the Court of the Subordinate 
Judge was not a Court of Probate, and, further, that the 
matter was res judicata between the parties. 

De Gruyther , for the appellants, contended that the order 
of probate was not res judicata as to the issues in this suit, and 
did not operate to make the deed of release a bar to the relief 
now claimed. This order of probate is the exclusive support of 
the High Court’s decree under the circumstances, and on the 
admissions made and evidence given. It was contended that 
the appellants were not estopped thereby. The probate suit 
was not between the same parties ; it did not raise the issues 
now to be decided, for, so far as the will operated as a release, 
knowledge by the testatrix of her actual rights as affected 
thereby must be shewn before it could be upheld in that 
respect. So also must her knowledge of the nature and effect 
of the transactions the subject of the deed of release. A 
Court of Probate did not, and probably could not, raise and 
determine issues of that character. Besides, whatever the 
issues may have been, it was for the respondent, who relied 
upon estoppel, to prove what they were, and shew affirmatively 
that the particular issues on which a decision was now sought 
were raised and might and ought to have been decided in the 
probate suit. No evidence was given to that effect. The 
probate proceedings have not been put in. As regards the 
effect of the probate, this is a case of a Mahomedan will, and 
the testamentary capacity of Mahomedans only extends to 
one- third of the estate. In any event, therefore, the High 
Court’s decree could not be upheld as regards the two-thirds 
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of the estate which the appellants as heirs are entitled to 
irrespective of the will. The release therein contained or 
confirmed could not operate beyond one-third of the estate. 
In fact the appellants, having regard to the order of probate, 
are not interested in the estate beyond the two-thirds which 
are unaffected by the will. He referred to Act V. of 1881, 
ss. 50, sub-s. 4, 88 , and 90; Act I. of 1872, s. 41 ; Civil 

Procedure Code, ss. 12 and 13; Savery v. King (l) ; Moxon 
v. Payne. (2) No estoppel was created under the circum¬ 
stances by s. 13. The parties and issues were in the probate 
proceedings different from those in the present suit : see 
Hornmsji Navroji v. Bai Dhanbaiji (3) ; Beharylall Sandyal 
v. Juggomohun Gossami (4) ; Barot Purshotam Kalu v. Bai 
Muli (5) ; Birjnath Dev Chundar v. Mohan Banerji (6) ; 
Sukoomut Bibee v. Warns Ali (7) ; Concha v. Concha ( 8 ) ; 
De Mora v. Concha (9) ; Campbell v. Beaufoy (10) ; Rajah Run 
Bahadoor Singh v. Lachoo Koer (ll) ; Ganesh Jagannath Dev 
v. Ramchundra Ganesh Dev (12) ; Arunmoyi Dasi v. Mohendra 
Nath Wadadar (13); Act V. of 1881, ss. 9, 12, and 62. 

Asquith , K.C., and W. C. Bonnerjee, for the respondent, 
contended that the appellants were estopped by the grant of 
probate from bringing this suit. They relied on Civil Pro¬ 
cedure Code, s. 13, and contended that the same issues were 
raised in this suit as in the probate suit and between the same 
parties, and that in consequence it was res judicata that the 
deed of release had been confirmed by the will. They cited 
Komollochun Dutt v. Nilruttun Mundle (14) and Horniusji 
Naoroji v. Bai Dhanbaiji. (15) 

De Gruyther replied. 

( 1 ) ( 1856 ) s H. L. 627 , 635 , 655 . 

(2) (1873) L. K. 8 Ch. 881. 

(3) O 887 ) Ind. L. R. 12 Bomb. 

164. 

(4) (1878) Ind. L. R. 4 Calc. 5. 

(5) (* 893 ) Ind. L. R. 18 Bomb. 

749 - 

(6) (1897) Ind. L. R. 19 Allah. 

4S8, 461. 

(7) (*874) 22 Suth. W. R. 400. 

( 8 ) ( 1886 ) 11 App. Cas. 541 , 568 . 


f 9 ) (1885) 29 Ch. D. 268, 300. 

(10) (1859) 28 L. J. (Ch.) 645. 

(11) (1884) L. R. 12 Ind. Ap. 23. 

(12) (1896) Ind. L. R. 21 Bomb. 

S63. 

(13) (1893; Ind. L. R. 20 Calc. 888, 
893 - 

(14) (1878) Ind. L. R. 4 Calc. 360. 

(15) (1887) Ind. L. R. 12 Bomb. 
164, 166. 
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July 5. The judgment of their Lordships was delivered by 

Sir Arthur Wilson. This is an appeal from a judgment 
and decree of the High Court in Calcutta dated August 6, 1903, 
which reversed the previous judgment and decree of the 
Subordinate Judge of the 24 Pergunnahs dated March 4, 1901. 

The controversy between the parties relates to the estate of 
a Mahomedan lady known as Khas Mahal, who was the prin¬ 
cipal widow of the late ex-King of Oudh, and who died on 
April 1, 1894. About the facts which have to be considered 
there is no longer any controversy. The respondent, shortly 
known as Peara Saheb, was a distant relation of the ex-Queen. 
About the year 1881 he entered her service, in which he con¬ 
tinued to the date of her death. He acquired her confidence 
in the highest degree, and became the head of her household 
and the manager of all her affairs. While occupying that 
position he received from her by way of gifts a large amount 
of property, in fact, substantially the whole of the property 
possessed by her which yielded any income. 

On November 12, 1891, the lady executed a deed of release 
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in the following terms :— 

“ I, of my free-will and accord and without inducement and 
temptation exercised by any body, do declare that Nawab Peara 
Saheb, who is a near relation of mine, has pleased me with his 
good behaviour and services; and (his services) have afforded 
me much relief. The gift of things which I have from time to 
time made to him from the time of his connection with the 
management of my affairs down to the present time, have been 
made out of my natural affection for him and in recognition of 
his good and loyal services ; and the cash and the things which 
I have given him have not been kept with him by way of 
deposit or trust or given as loan, and I and my heirs and 
representatives neither at present have, nor in future shall 
have, any right to get the same back or make demand for 
them. I further declare that the account of the cash and 
things and kind that up to the time of execution of this deed 
have been made over to him for my own personal use, is not to 
be rendered or made up by him, and that I have kept with 
myself alone accounts and tahbil of ail kinds, and that I look 
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after my jumma kharach (income and expenses) personally, 
and keep the account thereof with myself. The items which 
he has applied tc his own uses, or which are with him, are 
those very items which I have out of my affection for him and 
in recognition of his services given him and allowed him to 
make use after due deliberation. If I or after me my heirs and 
representatives prefer claim or demand against him in respect 
of the gifts and accounts, and tahbil and things and cash given, 
then it shall be considered null and void according to Shara 
(Mahomedan law) common usage and law. These words have 
therefore been written in the shape of a deed of release and 
acquittance and safinama, and after the completion of the 
necessary formalities delivered to him, so that it may serve 
him the purposes of an authority.” 

On June 30, 1893, the lady made her will, by which she 
appointed the Administrator-General of Bengal to be her 
executor if he should be willing to act, and if that officer should 
decline to act she appointed Peara Saheb. 

In paragraph 2 she said ;— 

I have from time to time made gifts of money and cash to 
the said Nawab Peara Saheb, and on the 12th day of November, 
1891, I executed a safinama in his favour which has been duly 
registered. I have also by a deed of trust dated the 15th day 
of February, 1893, duly registered dedicated certain property 
therein described for religious and charitable purposes. I 
confirm these transactions.” 

The respondent’s influence over the lady continued unabated 
down to her death, and there is no evidence that at any time 
during the course of her dealings with him she had the advan¬ 
tage of any separate and independent advice. From the 
evidence in this case he appears to have taken a prominent 
part in arranging the provisions of the will, and to have given 
instructions to the attorney who drafted it. 

When the lady died she left surviving her as her sole heirs 

(according to the Shiah law by which the family was governed) 
two grandchildren. Their title as heirs was denied by the 
lady herself in her will, and after her death was persistently 
contested by those who were interested in denying that 
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title. Their right of inheritance has, however, been finally 
established. 

Soon after the death of the testator the Administrator- 
General, having been put in motion by Peara Saheb and 
acting under an indemnity from him, applied in the High 
Court for probate of the will. The grandchildren as heirs 
entered a caveat. Their right to appear as caveators was 
disputed, but was ultimately established. 

The proceedings with reference to the probate then went 
forward, and on July 2, 1900, the learned judge who heard the 
case pronounced in favour of the will. The probate accordingly 
issued, dated August 30, 1900. It further appears that there 
was an appeal against that decision, and that the appeal was 
dismissed. 

While the probate proceedings w-ere pending, the present 
suit was instituted on March 26, 1897, in the Court of the 
Subordinate Judge of the 24 Pergunnahs. The plaintiffs w-ere 
the two grandchildren of the testatrix and another person to 
whom they had assigned a portion of their interest. The first 
plaintiff is now represented by the first group of appellants, 
and the other plaintiffs are appellants. The defendants to the 
suit were Peara Saheb (respondent in this appeal) and the 
Administrator-General. The plaint stated the confidential 
relations which had existed between Peara Saheb and the lady, 
and alleged that Peara Saheb had misused his position of 
confidence, and thereby become possessed of the bulk of her 
property ; and the material part of the prayer was to the effect 
that Peara Saheb should be compelled to account for the 
property which had thus come into his hands, and should be 
declared to be a trustee for the plaintiffs. The written state¬ 
ment of Peara Saheb denied the case alleged in the plaint. 
Issues were settled of which it is only necessary to notice, for 
the present purpose, the 7th, 8th, and 9th :— 

“ 7. Is the deed of release relied upon by defendant No. 1 
genuine ? Was the said defendant the confidential agent of, 
or in a fiduciary relation to, the late Khas Mahal as alleged in 
the plaint ? Is the release bad on the ground of undue 
influence?. Is it a fact that any of the properties in suit were 
34 
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obtained by undue influence or while defendant was in a 
fiduciary relation from Khas Mahal ? Does the release bar the 
present plaintiffs ? 

8 . Is defendant liable to render an account ? If so, to 
what extent and in respect of what properties ? 

9. What properties, if any, belonging to Khas Mahal 
deceased were removed or received by defendant No. 1 or 
otherwise came into his possession either with or without her 
consent, and is he liable to render an account in respect of the 

same or of any and, if so, for what portion thereof, and to 
restore any, if so, for what portion thereof ? ” 


The Subordinate Judge delivered his judgment on March 4, 
1901. He held that Peara Saheb had occupied a position 
of confidence, and had obtained the property in question by 
the exercise of undue iufluence, and that the alleged release 
was not genuine and not binding. 

Before the time at which this judgment of the Subordinate 

Judge was delivered, the decision of the High Court establish¬ 
ing the will had been passed. It was necessary for him, there¬ 
fore, to consider the effect of * that decision upon the case 

before him. His view was that “the judgment of the High 

Court in the probate case conclusively proves that the Adminis¬ 
trator-General is the executor under the will of Khas Mahal. 
It does not conclusively prove that all statements in the will 
are true. And he held that the statements relating to the 
transactions with Peara Saheb and the release to him were 

not true. In the result he made a decree in favour of the 

plaintiffs. 


On appeal to the High Court, that Court on August 6, 1903, 
held that the probate proceedings were conclusive of the 
questions arising in the present case. 

The learned judges said :— 

“The will was strongly contested by the present plaintiffs 
Nos. 1 and 2 when probate was applied for by the Adminis- 
trator-General of Bengal, and the probate proceedings were 
pending during the trial of the present case in the Court below 
judgment being delivered on the 2nd of July, 1900, and probate 
issuing on the 30th of August in the same year. The decree 
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now appealed against is dated the 4th of March, 1901. The 
Administrator-General of Bengal applied for probate on the 
14th of May, 1894, and a caveat was entered by the plaintiffs 
Nos. 1 and 2 shortly afterwards. In the probate suit sub¬ 
stantially the same issues were raised as in the present case. 
The caveators set up that Khas Mahal was physically and 
mentally incapable of giving instructions for the will or of 
understanding the will, that she was unable to understand the 
nature of the dispositions contained in the will by reason of her 
feebleness of body and mind, and that the will was prepared and 
executed under the undue influence of the defendant Peara. 


J.C. 

i 9 °S 
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Peaka 
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“ Sale J. sitting on the Original Side of the High Court 
held, however, that the caveators had absolutely failed to 
make out their case. He was satisfied that the lady did give 
instructions for her will, that she thoroughly understood its 
contents and executed it as a free agent, and not under the 
influence or ascendancy of Peara, and with full testamentary 
capacity, and probate was accordingly granted. The present 

plaintiffs Nos. 1 and 2 appealed against that decision, but the 

appeal was dismissed with costs. There was no further appeal 
from that decision. 

“ We must take it, then, for the purpose of the present dis¬ 
cussion, that the lady thoroughly understood the purpose and 

effect of her will and that it was her voluntary act, and that 

she was of full testamentary capacity to make the will, and in 
that will she expressly confirms this release.” 

They therefore reversed the decision of the First Court, and 
dismissed the suit with costs. Against that decision of the 
High Court the present appeal has been brought. 

In the course of the argument before their Lordships the 
questions for decision became greatly simplified. It was 
admitted on behalf of the respondent that, apart from the will, 
the release and the other transactions between Peara Saheb 
and the lady could not have been supported. It was not dis- 
puted—indeed it could hardly have been disputed—-that, upon 
the evidence in the present case and apart from the alleged 
effect of the probate and the proceedings which led up to it, 
the respondent could not have relied upon the confirmation of 
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the earlier transactions contained in the will. The appeal was 
resisted solely upon the legal ground that the appellants are 
estopped by the probate, or by the proceedings which led to 
the issue of the probate, from denying the validity of the con¬ 
firmation which the will purports to contain of the transactions 
between Peara Saheb and the testatrix during her lifetime, and 
particularly of the release alleged to have been executed by her. 
The correctness of that contention is what their Lordships 
have to consider. 

The estoppel was rested upon two distinct grounds which 
must be considered separately. First, it was said that the 
matters now in question were res judicata under s. 13 of the 
Civil Procedure Code ; and, if their Lordships rightly under¬ 
stand the case, that is the ground upon which the learned 
judges in the High Court disposed of the case. Sect. 13 
enacts that “ no Court shall try any suit or issue in which the 
matter directly and substantially in issue has been directly and 
substantially in issue in a former suit between the same parties, 
or between parties under whom they or any of them claim, 
litigating under the same title .... and has been heard and 
finally decided by such Court. 1 ’ 

It was contended that the probate proceedings were opposed 
as caveators by the first and second original plaintiffs, of whom 

the second is now an appellant, while the first is repre- 

• • • 

sented by the first group of appellants, and the third plaintiff- 
appellant claims under the others; that in those proceedings 
the questions were at issue whether the will had been executed 
under undue influence, whether that will represented in its 
entirety the free and independent intention of the testatrix, 
and therefore whether the confirmation which it purports to 
contain of the previous gifts and release was a valid testamentary 
disposition. 

Several objections have been raised to the estoppel so set up. 

hirst, such an estoppel can only arise from a decision in 
a former suit between the same parties, and it is contended 
that in the present instance this condition is not fulfilled. The 
former proceedings were between the Administrator-General, 
who propounded the will, and the present appellants or those 
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whom they represent, though it is true that the Administrator- 
General was set in motion by the present respondent and acted 
under his indemnity. For reasons which will be stated their 
Lordships think it unnecessary to consider this point. 

Secondly, to give rise to an estoppel not only must the 
former suit have been between the same parties as the latter; 
it must also have raised the same issues. It was argued for 
the appellants that, assuming the issues raised in the probate 
proceedings to have been precisely what the High Court in the 
present case understood them to have been, the issues in the 
present case were not the same, because in the present case, in 
order to validate the confirmation by the will of the release 
and other transactions, it was necessary to shew, not only that 
the testatrix knew and intended what she purported to do by 
her will, but also knew what her actual rights were in respect 
to that release and those transactions, and knew them to be 
invalid and not binding upon her—a matter which it was 
said did not and could not arise in the probate proceedings. 
This seems to present a serious difficulty in the way of the 
respondent. 
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But their Lordships think that the contention of the 
respondent under s. 13 fails upon another and a simpler ground. 
The respondent is relying upon a bare legal difficulty to resist 
a case to which there is no substantial answer on the merits. 
He says that the questions now in issue were formerly in issue 
in the probate proceedings. How can their Lordships tell 
that ? Those proceedings are not in evidence, as they ought 
to have been in order to support such a case. There is a 
petition for probate and the probate itself. There is mention 
of a caveat and of an affidavit in support of it. There are two 
judgments delivered at different stages, and there is mention 
of a decision on appeal. One of the judgments of the learned 
judge shews clearly enough what he understood to be the 
questions for decision, but that is not enough. Their Lord- 
ships cannot give effect to the estoppel contended for unless 
they can say for themselves that the matters now in issue were 
in issue in the probate proceedings. Whether any issues 
were settled in those proceedings or the points in dispute were 
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otherwise formulated does not appear, nor do the terms of any 
decrees or orders made therein. Their Lordships, therefore, 
think that the alleged estoppel under s. 13 fails, because in 
the absence of the probate proceedings there is no sufficient 
evidence to support it. 

The second ground of estoppel rests, not upon the probate 
proceedings or any issues raised and decided in the course of 
them, but upon the effect of the probate itself. This gives rise 
to a question of some general importance, and for the purpose 
of determining it it seems to make no difference whether 
probate has been obtained in common form and ex parte or 
after opposition. 

The question thus arising seems to depend upon the terms of 
the Probate and Administration Act (V. of 1881). Sect. 4 of 
that Act says that “ the executor or administrator, as the case 
may be, of a deceased person is his legal representative for all 
purposes, and all the property of the deceased person vests in 
him as such.” 

Sect. 88 gives to the executor or administrator power to sue 
in respect of causes of action that survive the deceased and to 
recover debts; s. 90 gives an executor or administrator large, 
but not unlimited, powers of disposition; s. 12 says that 
probate when granted establishes the will from the death of 
the testator; and s. 59 says that — 

“ Probate or letters of administration shall have effect over 
all the property, movable or immovable, of the deceased .... 
and shall be conclusive as to the representative title against all 
debtors of the deceased, and all persons holding property which 
belongs to him, and shall afford full indemnity to all debtors 
paying their debts, and all persons delivering up such property 
to the person to whom such probate or letters of administration 
shall have been granted.” 

The title thus conferred upon every executor who has obtained 
probate is obviously convenient, as tending to facilitate the 
administration of the estate of the deceased and the adjust¬ 
ment of the rights of all parties connected with it. But in 

the case of every Mahomedan will it establishes a somewhat 
peculiar state}of things. 
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A Mahomeclan testator has not an unlimited power of 
disposition by will : he can only d^al with one-third of his 
property; the remaining two-thirds pass to his heirs whatever 
the terms of the will may be. Thus the executor, when he 
has realized the estate, is a bare trustee for the heirs as to 
two-thirds, and an active trustee as to one-third for the pur¬ 
poses of the will ; and of these trusts one is created by the 
Act and the probate irrespective of the will, the other by the 
will established by the probate There are thus two trusts 
for different sets of persons of different properties and based 
upon different titles. And this state of things does not arise 
from any accidental conflict of laws such as gave rise to 
a somewhat similar complication in the case of Concha v. 
Concha (l), but by the deliberate action of the Legislature. 
In giving effect to a system of so peculiar a nature as that 
described their Lordships think it necessary to proceed with 
great caution. 

The Act in question applies only to persons to whom the 
Indian Succession Act (X. of 1865) did not extend—that is 
to say, Hindus, Mahomedans, and Buddhists. And, though 
the sections relating to probate in the Probate and Administra¬ 
tion Act am substantially taken from the corresponding 

sections in the Succession Act, it must be observed that the 

# 

last-mentioned Act, while to a large extent embodying the 
rules of the English law, yet departed in many particulars 
from those rules, and was not only made applicable to persons 
of European descent, or those to whom the system derived 
from the Ecclesiastical Courts might naturally be applied, but 
was made the law for all persons in British India other than 
Hindus, Mahomedans, and Buddhists, including, for instance, 
the Parsees, who form so important a part of the community 
in some districts of India. 

Testamentary jurisdiction was first given to the Supreme 
Courts by their original charters—that in BeDgal dated in 1774 
being the first. (2) And it was then given as a branch of eccle¬ 
siastical jurisdiction, and was to be administered according to 
the ecclesiastical law as in force in the' Diocese of London. 

(2 ) Printed in 2 Morley’s Digest, p. 549 - 
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In the course of ihe series of events by which the British 
territories in India grew from a group of trading settlements 
into an empire various branches of jurisdiction, which sprang 
originally from an ecclesiastical origin, have come to be applied 
by a number of legislative acts to new territories and new 
classes of persons, and administered by new tribunals. And 
in the progress of this development the ecclesiastical origin of 
such jurisdiction has been completely discarded, and the Legis¬ 
lature has gradually evolved an independent system of its own, 
largely suggested, no doubt, by English law, but also differing 
much from that law, and purporting to be a self-contained 
system. Even in the case of the High Courts, the successors 
of the Supreme Courts (which alone possessed ecclesiastical 
jurisdiction), the testamentary jurisdiction which the charters 
purport to confer upon them is not given as a branch of 
ecclesiastical jurisdiction, and is not made dependent upon the 
*aw administered by English Courts. 

From an early date the Supreme Courts granted probates of 
Hindu and Mahomedan wills, (l) The practice varied greatly 
from time to time, and it was never perhaps very satisfactorily 
determined upon what basis the jurisdiction rested. It was, 
however, established that such probates might issue. But the 
Supreme Courts never applied the English rule as to the 
necessity for probate to Hindu or Mahomedan wills, nor did 
they attribute to such probates when granted the English 
doctrines as to the operation of probate. Under that system 
a Hindu or Mahomedan executor took no title to property 
merely as such by virtue of the probate. In the case of 
Mahomedan executors such a title was created for the first 
time by the Probate and Administration Act. 

These considerations seem to their Lordships strong to shew 
that the effect of probate of a Mahomedan will granted after 
the Probate and Administration Act must be that which is 
given by the terms of the Act itself, neither more nor less. 
What, then, is the effect of the Act ? Sect. 4, supplemented 
by s. 88, vests the whole property of the testator in the 

(1) See Bebet Muttra's Case , (1832) Morton, 75 : also reported in Clarke’s 
Rules and Orders, p. 119. 
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executor. Sect. 59 makes the probate conclusive as to his 
representative title against debtors of the deceased and persons 
holding property of his, and gives a complete indemnity to 
those who pay debts or deliver up property to the executor 
holding the probate. Those enactments appear to their Lord- 
ships incapable of being applied so as to give to the probate in 
the present case the effect contended for. 1 he appellants do 
not in this action contest the title of the executor, though they 
shew that, as to two-thirds of the estate, he is a mere trustee 
for them. They are not debtors of the estate, nor possessed of 
property belonging to it. They are not interested under the 
will, nor do they (necessarily) contest the validity of the will 
as a beneficial disposition to the legatees, and other persons 
claiming under it, of that part of the property of the testatrix 
which she could dispose of by will. But they say that they 
are entitled to two-third parts of all the property of the 
testatrix which was not effectually disposed of by her in her 
lifetime. It is now admitted that the release was ineffectual 
for that purpose, and, if so, the money and other property in 
the hands of Peara Saheb was in the disposition of the 
testatrix at the time of her death. As she could not dispose 
of more than one-third part of it by her will, the confirmation 
of the release could not confirm Peara Saheb’s title in more 
than that one-third, and the appellants are entitled to the 
other two-thirds. The controversy is between the heirs 
claiming adversely to the will and a person who claims a 
beneficial interest under the will, and the provisions of the Act 
which have been cited seem to their Lordships to create no 
estoppel in such a case. They are, therefore, unable to concur 
with the learned judges of the High Court in thinking that the 

suit ought to be dismissed. 
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It remains to consider what the decree ought to be. 

The plaint, after alleging the position of the respondent with 

eference to the lady, went on to state that he had obtained 

from her jewellery, money, and other property. But the latter 

statement was naturally made only in general terms. 

The written statement admitted the receipt of jewellery 
which realized Rs. 30,000 or thereabouts, and of sums of 
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money the amount of which was not given, but said to have 
been invested in “ Government of France promissory notes.” 
The ninth of the issues settled for trial raised the question 
of how much the respondent had received and ought to account 
for. At the trial these questions of amount were fully gone 
into, and the respondent, who was examined, had every oppor- 
tunity to shew what he had received and what he had done 
with it, and to prove, if it were possible, any credits which 
ought to have been allowed to him on the other side of the 
account. He could give no satisfactory account of what he 
had done with the moneys received by him, or of the trans¬ 
actions between him and the testatrix, nor did he assert that 
any credits should be given to him, so that at the trial the 
account was taken as far as it was possible to take it, and it 
was shewn that no further account could be obtained. The 
Subordinate Judge held that it would be idle to direct any 
further account to be taken, and gave a decree against the 
respondent for the amounts of which he admitted the receipt, 
with interest. 

I 11 the course of the argument before their Lordships the 
learned counsel for the appellants admitted that his clients 
were interested in the estate to the extent of two-thirds only, 
and intimated that they would be content with a decree upon 
this footing. 

Their Lordships are satisfied that no injustice can have been 
done by the Subordinate Judge by reason of the principle upon 
which he proceeded in framing his decree, but they think, for 
the reason just stated, that the present appellants can claim 
only two-thirds of the amount awarded by the First Court. 

Their Lordships will humbly advise His Majesty that the 
decree of the High Court should be set aside with costs, and 
the decree of the Subordinate Judge affirmed, with the modifi¬ 
cation that the amount awarded to the appellants be reduced 

by one-third, and that any alteration which this may entail in 
the amount of costs ordered be made. 

The respondent will pay the costs of this appeal. 

Solicitor for appellants : W. W. Box. 

Solicitors for respondent : Gush , Phillips , Walters & Williams . 
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KACHI YUVA RENGAPPA KALAKKA j Defendants . 
THOLA UDAYAR and Another . . ) 


May 12, 16 ; 
July 31. 


Eleven Consolidated Appeals, 
on appeal from the high court in madras. 


Palayam — Impartiality — Descent by Primogeniture ~ Right of nearest 
Coparcener in Senior Line—Madras Regulation XXV . of 1802 Amount of 
Maintenance. 


It is settled law that when impartible property passes by survivorship 
from one line to another, it devolves, not on the coparcener nearest in 
blood, but on the nearest coparcener of the senior line. 

Naraganti v. Venkatachalapati , (1881) Ind. L. R. 4 Madr. 250, approved. 

It is not the practice of the Board to interfere in a question as to the 
amount of maintenance payable to other members of the family by the 
holder of an impartible estate. 

The zemindari in suit was part of a palayam which up to 1765 was held 
by one member of the family only, not being subject to the ordinary rule 
of Hindu law. On December 23, 1817. a sanad was granted to R. con¬ 
ferring upon him in lieu of all former privileges the rights of a zemindar 
under Regulation XXV. of i8cz in the lands in suit, and he was thereby 
authorized to hold them in perpetuity to his heirs, successors, and assigns 
at the permanent assessment therein named. The zemindari was thence, 
forth enjoyed as an impartible estate 

Held, that the estate remained impartible, and descendible according 
to the rules of primogeniture. The acceptance of a sanad under the 
circumstances did not avail to alter the succession. 


Consolidated APPEALS and cross-appeal from a decree 
of the High Court (March 22, 1901) reversing a decree of the 
District Judge of Trichinopoly (Feb. 22, 1901) except so far as 
it awarded the plaintiff a decree for maintenance. 


The suit 


against the 


was brought in the Court of the District Judge 
first defendant and others for partition and recovery 
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of the plaintiff’s share in the zemindari of Udayar Palayam and 
other properties belonging to the family of the plaintiff and the 
first and second defendants ; or in the alternative for recovery 
of the said properties in case the zemindari should be found to 
be impartible, on the ground that the plaintiff was entitled to 
the whole of the estate in preference to the first defendant ; or 
in the alternative for maintenance. 

The District Judge held that the zemindari and the other 
properties were partible, and decreed to the plaintiff and the 
second defendant their one-fourth shares therein. Five appeals 
were made by defendants other than the second defendant to the 
High Court, which decided that the zemindari was impartible 
property, and, substantially reversing the decree of the District 
Judge, awarded the plaintiff only a decree for maintenance. 

The main question for decision in the appeal was whether 
the Udayar Palayam was held by the last Poligar as an impar¬ 
tible estate descendible by the rules of primogeniture, or as 
a partible estate in the capacity of manager of a joint and 
undivided Hindu family. 

The District Judge decided that there was sufficient evidence 
that the Udayar Palayam was “ an ancient palayam, having the 
incidents attaching to other palayams in Southern India, and 
ruled by a single Poligar as a principality or Raj,” and that 
he had no reason to doubt that the incident of impartiality 
attached to the said palayam prior to the year 1765. He also 
stated that " it was not contended that there was any evidence 
that the palayam was ever divided between two or more heirs 
of any Poligar, from the date of its origin to that of the present 
suit, and that this undoubtedly confirmed the view that in its 
origin it was impartible." But he further decided that the 
ancient and impartible palayam had been lost, and that in the 
year 1817 an entirely new grant had been made to Rengappa, 
subject to the ordinary Hindu law, by which the estate vested 
on his death in his sons as members of a joint undivided Hindu 
family. He, therefore, decided that the estate was partible, 
and the plaintiff entitled to a one-fourth share. 

The High Court agreed with the District Court that there 
could be no doubt that the palayam was up to 1765 held by 
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one member of the family only, not being subject to the 
ordinary rule of Hindu law. But, after an exhaustive review 
of the circumstances leading to the grant of a sanad in 1817, it 
held that the sanad was not intended to alter the nature of the 
estate or the rule of succession, and that the estate had con¬ 
tinued to be impartible subsequent to the sanad, and was held 
as an impartible estate by Kaliyana Rengappa. 

Ross (W. C. Bonnerjee with him), for the appellant above 
named (the plaintiff in the case), and Kachi Yuvanava Ren¬ 
gappa Kalakka Thola Udayar (the second defendant), contended 
that there was no evidence on the record to shew that the 
palayam as it existed before 1765 was an impartible estate. 
He referred to the report of the case in the Court below (l) ; 
the Fifth Report of the Select Committee on the Affairs of the 
East India Company (Madr. ed. 1883), vol. ii. pp. 117, 609-10; 
Naragunty Lutchmee Davaniah v. V engatna Naidoo. (2) Even 
if before 1765 the palayam were impartible, the High Court 
ought to have found on the evidence that the zemindari created 
by the sanad of 1817 was a partible one. Assuming that the 
estate so granted was a new one and not the restoration of the 
old, there was no evidence to justify the finding that it was 
impartible. He referred to Venkata Narasimha Appa Row v. 
Court of Wards (3) ; Katchekaleyana Rungappa Tola v. Katch• 
evijaya Rungappa Tola (4); Zemindar o/Merangi v. Satrucharla 
Ramabhadra (5); Viravara Thodhrammal Rajya Lakshmi Devi 
Garu v. Vira Vara Thodhrammal Surya Narayana (6); Venkata 
Surya Mahipati v. Court of Wards. (7) The sanad in this 
case was granted to a man who was not in possession at the 
time of the grant. It created an estate partible according to 
the ordinary Hindu law. Otherwise, if the estate were impar¬ 
tible, the plaintiff was on the death of the holder of the estate 
in 1885 entitled to succeed, as being the elder of two nephews 
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(1) C1901) Ind. L. R. 24 Madr. 562, 
613. 

(2) C1861) 9 Moore’s Ind. Ap. Ca. 
66, 85. 

(3) (1879) L - R - 7 ^d. Ap. 38. 

(7) (1899) L. R. 
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495* 

(5) (1891) L. R. 18 Ind. Ap. 45. 

(6) (1897) L. R. 24 Ind. Ap. 118, 
121. 
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of the deceased, in preference to the first defendant, who was 
in a later degree. 

Cohen , K.C., and De Gruyther , for the respondents, con¬ 

tended that the evidence shewed that the palayam was, as 
concurrently found bv both Courts, impartible before 1765. 
They also contended that the intention and effect of the 
sanad of 1817 was to continue or create an estate on the same 
terms of impartiality and descent by the rules of primo¬ 
geniture. They contended that according to the relations 
between the;, East India Company and the Nabob of the 
Carnatic, as disclosed by the treaties set out in Aitcheson, 
pp. 220, 222, 227, 236, and 248, prior to 1801 the East India 
Company was never in a position either to create or to 
destroy a palayam in the Carnatic. When the East India 
Company assumed the administration of the Carnatic by the 
treaty of July 31, 1801, the estate in suit was impartible, and 
the evidence shewed that it was so treated till 1817, when the 
sanad was granted, and thenceforth to the present time. As to 
the effect of the sanad, see Madras Regulation XXV. of 1802 
and its preamble ; Kattama Natchiar v. Dorasinga Tevar (l) ; 
Srimantu Raja Yarlagadda Mallikarjuna v. Srimantu Raja 
Yarlagadda Durga (2) ; Beer Pertah Sahee v. Rajender Pertab 
Sahee (3) ; Venkata Narasimha Appa Row v. Court of 
Wards (4) ; Collector of Trichinopoly v. Lekhamani (5) ; Ram 
Nundun Singh v. Janki Koer (6) ; The Ramnad Case (7) ; 
Narayana v. Chehgalamma. (8) Even assuming that the sanad 
of 1817 was the root of title, the estate granted could be identified 
with the old palayam. The words of the grant were plain, and 
the fact that the parties had interpreted them in a contrary sense 
did not afiect the true construction : see North Eastern Ry. 
Co. v. Lord Hastings. (9) As to the right to succeed, the 
High Court rightly held that the first defendant was entitled. 


Ci) (1881) L. R. 8 Ind. Ap. 99. 

(2) (1890) L. R. 17 Ind. Ap. 
*34- 

(31(1867) 12 Moore’s Ind. Ap. Ca. 

1. 29. 34- 

(4) L. R. 7 Ind. Ap. 38. 

(?) [ 19 °°] 


( 5 ) (1874) L. R. 1 Ind. Ap. 282; 
S. C. 6 Madr. H. C. 208. 

(6) (1902) L. R. 29 Ind. Ap. 178. 

( 7 ) (1893) Ind. L. R. 24 Madr. 
613, 63 i. 

(8) (1885) Ind. L. R. 10 Madr. 1, 7. 
A. C.260. 
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As to maintenance, it was contended that the amount allowed 
by the High Court was excessive. 

Ross replied, referring to the Pittapore Case, (l) 

July 31. The judgment of their Lordships was delivered by 

Lord MacNAGHTEN. These consolidated appeals have been 
brought from a judgment and decree of the High Court of 
Judicature of Madras, which varied a judgment and decree of 
the District Court of Trichinopoly. The litigation relates to 
the title to a zemindari known as the zemindari of Udayar 
Palayam. The principal question is whether the zemindari is 
a partible estate, as was held by the Court of first instance, 
or an impartible estate descendible according to the rules of 
primogeniture, as the High Court has determined. There were 
two other questions raised on the appeals which may be men¬ 
tioned for the purpose of putting them aside. It was objected 
by the appellant in the first five appeals that, assuming the 
estate to be impartible, still he was entitled as the preferable 
heir. Further, it was asserted that if he was to be held entitled 
only to maintenance, the maintenance allowed was insufficient 
in amount. On the other hand, the principal respondent, the 
appellant in the eleventh appeal, alleged that the allowance 
was extravagant, and appealed on that ground. The first of 
these two questions is concluded by authority. It is settled in 
accordance with a ruling of this Board that when impartible 
property passes by survivorship from one line to another it 
devolves, not on the coparcener nearest in blood, but on the 
nearest coparcener of the senior line—a position held by the 
principal respondent : Nara&anti v. Venkatachalapati. (2) As 
regards the second of these two questions, it is sufficient to say 
that it is not the practice of this Board to interfere in a ques¬ 
tion as to the amount of maintenance. That is a matter with 
which the Courts in India are better qualified to deal. 

The history of the palayams, or polliams, of Southern India 
is set out in the Fifth Report of the Select Committee on the 
Affairs of the East India Company. It is there stated that the 
Carnatic Poligars “ were originally no more than officers of 
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police to whom was committed the protection of a given portion 
of country; headmen of villages, or public servants of other 
descriptions, whose actual condition had become changed to 
that of military rulers during those revolutions of power in the 
Deccan which had everywhere contributed to the usurpation of 
authority and in no part more than in the southern division of 
the peninsula.” In this connection it may be convenient to 
refer to the judgment in the case of Ncircigunty Lutchniec 
Davamah v. Vengawa Naidoo (1), where the following passage 
occurs : — 

“ A polliam is explained in Wilson’s Glossary to be a tract 
of country subject to a petty chieftain.’ In speaking of Poligars 
he describes them as having been originally petty chieftains, 
occupying usually tracts of hill or forest, subject to pay tribute 
and service to the paramount State, but seldom paying either, 
and more or less independent, but as having at present, since 
the subjugation of the country by the East India Company, 
subsided into peaceable landholders. This corresponds with the 
account read at the Bar from the Report of the Select Com¬ 
mittee on the Affairs of India in 1812. A polliam is in the 
nature of a Raj ; it may belong to an undivided family, but it is 
not the subject of partition, it can be held by only one member 
of the family at a time, who is styled the Poligar, the other 
members of the family being entitled to a maintenance or 
allowance out of the estate.*’ 

It is not disputed that the estate which is the subject of the 
present litigation was in its origin impartible- The High 
Court, confirming the finding of the District Judge, expressed 
the opinion that there could be “ no doubt that the palayam 
was up to 1765 held by one member of the family only not 
being subject to the ordinary rule of Hindu law.” 

Between the year 1765 and the establishment of British 
rule in 1801, the fortunes of the family were of a very varied 
character. Throughout these troublous times, in turmoil or 
warfare, sometimes successful rebels, sometimes outcasts or 
exiles, the Poligars of Udayar Palayam maintained or asserted 
their claim to the possession of their ancestral estate. 


(1) y Moore’s Ind. Ap. Ca. 66, at p. 85. 
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The first act of the British Government alter the cession 
of the Carnatic was to issue a proclamation addressed to the 
zemindars, jageerdars, Poligars, and inhabitants of the Car¬ 
natic, inviting them “ to a ready and cheerful obedience to the 
authority of the Company, in a confident assurance of enjoying 
under the protection of public and defined laws every just and 
ascertained civil right, with a free exercise of the religious 
institutions and domestic usages of their ancestors.” 

In a Government Order of July 17, 1802, after referring to a 
report of the Collector of Trichinopoly on the Poligars of that 
province, it is stated that, having regard to the acts of sovereign 
authority which had been exercised by the late Nabob in the 
frequent resumption of the lands of the Poligars, no claim could 
be established by them, supported either by long possession or 
prescriptive right; and that, while admitting the injustice of 
the Nabob’s acts, it resulted that the expectations that might 
have been formed by the Poligars must have been raised on the 
foundation of the lenity and moderation of the British Govern¬ 
ment. At the same time they expressed their intention of 
adhering to the principles set forth in the Proclamation of 
December, 1801. 
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Then followed a long period during which the Government 
were apparently collecting' information and considering the 
best mode of settling the province consistently with their 
declared intentions. During this period of suspense the Poli¬ 
gars, including the Poligar of Udayar Palayam, received an 
allowance of 10 per cent, on the net revenue of their respective 
palayams, calculated from the day the Carnatic was ceded to 
the Company. The Poligars themselves were taken into 
counsel by the Government, or at any rate directions were 
given that their views on the proposed arrangements should 

be ascertained. 

It appears from an extract from the proceedings of the 
Board of Revenue of May 12, 1814, that the Poligars had been 
given to understand that it was intended to restore them to 
the management of their palayams under a new arrangement 
of the conditions by which they formerly held them. The 
Board, however, observed that on further reflection they were 
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induced to consider that the restoration of the Poligars to the 
management of their palayams would be impolitic for many 
reasons, the principle of which were the known incapacity of 
the Poligars to manage such extensive tracts of country, and 
the confusion, ruin, and distress in which their failure would 
involve, not only the Poligars themselves, but inhabitants 
any ryots of the palayams. With the view, therefore, of effect¬ 
ing a more judicious arrangement without departing from the 
intention communicated to them as above mentioned, in as far 
as immediate interests of the Poligars were connected with 
that intention, the Board intimated that they would be inclined 
to recommend the Government to grant to each Poligar such 
a number of villages as on an average would be equivalent 
to the benefit expected to be derived under the zemindari 
tenure. 

It was ultimately determined that the villages to be granted 
to the Poligars should be made over on zemindari tenure, 
bearing a small jumma in preference to that of jagheer, as 
contemplated by the Government in 1814, in order that the 
character and rights of the Poligars might be better defined 
by a sanad-i-milkiat-i-istimrar. 

Accordingly, on December 23, 1817, a sanad in common 
form was granted to Rengappa, the Poligar of Udayar Palayam, 
conferring upon him the rights of a zemindar under Regu¬ 
lation XXV. of 1802 in sixty-five villages named in the sanad. 
The sanad was expressed to be granted in lieu of all former 
privileges. It declared that the grantee, continuing to per¬ 
form the specified stipulations and to perform the duties of 
allegiance to the British Government, its laws and regulations, 
was thereby authorized and empowered to hold in prepetuity 
to his heirs, successors, and assigns at the permanent assess¬ 
ment therein named the zemindari of Udayar Palayam. 

It only remains to notice that from the date of the grant of 
the sanad to the present time the zemindari has uniformly 
been enjoyed as an impartible estate. 

In these circumstances the Court of Appeal has held, and 
their Lordships think rightly, that the estate is impartible, 
and descendible according to the rules of primogeniture. 
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There are two propositions which appear to their Lordships 
to be well established and to be decisive on the point. 

In the first place it is clear, . as observed by Sir Richard 
Couch in the case of Srimantu Raja Yarlagadda Mallikarjuna 
v. Srimantu Raja Yarlagadda Durga (l), that “ the question 
whether an estate is subject to the ordinary Hindu law of 
succession or descends according to the rule of primogeniture 
must be decided in each case according to the evidence given 
in it.” And, secondly, it must be taken to be settled that the 
acceptance of a sanad in common form under Regulation XXV. 
of 1802 does not of itself and apart from other circumstances 
avail to alter the succession to an hereditary estate. 

The zemindari of Udayar Palayam represents the ancient 
palayam of Udayar, and although for political reasons the 
estate has been circumscribed in extent, it is clear that it was 
granted and accepted as equivalent in value to the ancient 
palayam. On the cession of the Carnatic the British Govern¬ 
ment assured the Poligars, of whom the Poligar of Udayar was 
one, that they would enjoy every just and ascertained civil 
right, with a free exercise of the religious institutions and 
domestic usages of their ancestors. To this assurance the 
Government over and over again expressed a determination to 
adhere, although they deliberated long, and reconsidered their 
views more than once, as to the precise arrangements to be 
made for the settlement of the country and the restoration of 

the Poligars. 

Their Lordships will humbly advise His Majesty that these 
appeals ought to be dismissed. 

The appellants in the first ten appeals will pay the costs of 
those appeals. The costs of the last appeal will be borne by 
the appellant therein, and those costs will be set off against 

the costs of the other appeals. 

Solicitor for two of the appellants : R. T. Tasker. 

Solicitors for respondents : Law ford, Waterhouse & Law ford. 
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ABSENT MINOR REPRESENTATIVES : See 

MORTGAGOR AND MORTGAGEE. 

ACT XIV. OF 1859 : See I-AW OF LIMITATION. 

ACT V. OF 1881 : See Civil. PROCEDURE CODE. 3. 

ADMINISTRATION : ^JURISDICTION OF High 
COURT. 

ALLEGED UNPROFESSIONAL CONDUCT OF 
AN ADVOCATE : See PRACTICE. 

APPLICATION TO REVIVE A PENDING EXE¬ 
CUTION : See EXECUTION OF DECREE. 

BURMESE LAW AND CUSTOM— Keitima Adop¬ 
tion-Mode of Proof -Giving and taking with 
intention that Child shall inherit. 

Amongst Barmans neither ceremony nor written 
document is required to constitute or initiate a 
keitima adoption. 

The consent of the natural parents and the 
taking of the child by the adoptive parent with 
the intention and on the footing that the child 
shall inherit must be proved ; but where the 
relationship of adopted child is established by the 
evidence, it is after a lapse of thirty or forty years 
a matter of secondary though considerable im 
portance when it began. Ma ME GALE v. A A 

CHAMPERTY : See DEED OF SALE. 

CIVIL PROCEDURE CODE, 1882 , a. 13 Res 

Judicata. 

In a suit against a judgment debtor (the appel¬ 
lant), his execution creditors, and the P“ rc “ as< * 
at the execution sale for a declaration that the 
plaintiff was entitled absolutely to the estate 
sold as immediate reversioner after the judgment 
debtor’s death, and that the sale was moperativ 
against him after that event 

Held that a decree in 1876 obtained by the 
plaintiff’s father against the judgment debtor 
and his wife to the effect that he had a vested 
remainder, and could set aside any alienanon by 
the said debtor beyond that of his life 
operated as res judicata in favour of the p ainUff 

Ji thin the meaning of D s * ^ of Cl ^ R , 
cedure Code. RaJA Rampal SINGH RAM 

Ghulam Singh * 

o_... 13 , 244 —Mortgage of Taiuqa in 

Annexation — Successive Suits for 
Redemption before and after the Mutiny— Decree 
in first Suit unexecuted—Subsequent Suits is 
mUsed-Fourth suit edited under Exceptional 


CIVIL PROCEDURE CODE, 1882 , 98 . 13 , 244 — 

continued. 

Circumstances—Res Judicata—Practice in Exe¬ 
cution. 

On August 16, 1851, a usufructuary mortgage 
of a taluqa in Oudh was executed, and after the 
annexation a decree was made in 1857 for redemp¬ 
tion, and the mortgage money was paid into the 
Government Treasury. Pending an appeal by 
the mortgagee as to interest, the records of the 
Court were destroyed and the Treasury plundered. 
The mortgagee being in possession at the date of 
the confiscation, obtained thereafter a taluqdari 
settlement confirmed by sanad, but did not pro¬ 
ceed with his said appeal. The Government 
refused to refund the deposit or to be accountable 
for it to the mortgagee. 

In 1862 the mortgagor sued again for redemp¬ 
tion, but his suit was dismissed on the ground 
that the mortgagee had obtained an absolute title 
under his sanad. 

In 1869, after the passing of Acts XIII. of 
1866 and I. of 1869, one of the mortgagor’s heirs 
sued the representatives of the mortgagee in effect 
for redemption. It was held that the suit was 
cognizable under Act I. of 1SC9, s. 6, but it was 
dismissed in 1870 on the ground that the mort¬ 
gage lien was determined by the deposit, and 
that there was nothing left to redeem. 

In 1879 the appellant, another of the heirs of 
the mortgagor, to whom a seven annas share of 
his estate had been allotted on partition, sued for 
redemption:— 

Held, that this suit was not barred under s. 13 
of the Civil Procedure Code as res judicata under 
the decree in 1870. At the time of that suit the 
appellant was a minor, and was not a party 
thereto in any way. Nor was it barred under 
s. 244. Before the mutiny the mortgagor could 
not have executed his decree of 1857, for an 
appeal was pending. After the mutiny the Court 
could not have directed a retransfer by the mort¬ 
gagee or his dispossession without ordering pay¬ 
ment to him of the amount deposited, and could 
not have ordered the mortgagor to pay his mort¬ 
gage money a second time. A new decree was 
required in the exceptional circumstances, and 
could only be made in a new suit. The decree 
of the Subordinate Judge for redemption of the 
seven annas share was restored. CHAUDHKI 
AHMAD BAKHSHo.SETH RaGHUBAR DAYAL- 229 

3.-g. 13 —Effect of Order of Probate of 

Mahomedan Will—Res Judicata — Estoppel— 
Act V. of 1881. 

In a suit by the heirs of a Mahomedan testa- 
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trix against the Administrator-General and the 
respondent for an account against the latter of 
her estate as having been obtained by him by 
undue influence and while he was in a fiduciary 
relation to her, it appeared that the will had been 
established and probate issued on the application 
of the Administrator-General acting under an 
indemnity from the respondent, opposed by the 
heirs as caveators, and that the will contained a 
confirmation of transaction* between the respond¬ 
ent and the testatrix, and in particular of a 
release to him alleged to have been executed 
by her :— 

Held, that the appellants were not estopped 
by the probate or the proceedings which led to it 
from denying the validity of this confirmation 
and release. It was admitted that apart from the 
will those transactions and release could not 
be supported, and, the probate proceedings not 
having been put in evidence, there was no suffi¬ 
cient evidence of the issues relating thereto and 
raised in this case having been directly and sub¬ 
stantially in issue in those proceedings within 
the meaning of s, 13 of the Civil Procedure Code : 

Held, further, that the provisions of the Pro¬ 
bate and Administration Act (V. of 1881) did not 
create an estoppel. In the case of a Mahomedan, 
whose testamentary power only extended to 
one-third of the estate, the two-thirds claimed 
adversely to the will by the heirs could not be 
affected by the terms of the will or by the effect 
of probate. MIRZA KURRATUI.AIN BAHADUR 
PEARA SAHEB. 244 

--8. 244 : See LAW OF MORTGAGE. 2. 

CLAIM TO SHARE IN GRANDFATHER’S 
ESTATE : See MAHOMEDAN LAW. 2. 

CONDITIONAL LEGACY : See CONSTRUCTION OF 
Hindu Will. 

CONFISCATION : See ZEMINDAR 1 OF PaRI.AKI- 
M 1 DI. 

CONSTRUCTION —Deed of Trust—Gift of Pen¬ 
sions to persons named and thtir Heirs—Literal 
Meaning adopted. 

Where by a deed of trust pensions were 
granted to certain persons named, and it was 
provided in the clause relating to their expiration 
and the gift over that they were to descend to 
heirs :— 

Held, that the literal meaning of the clause 
being that they should descend to heirs general, 
it could not be cut down and limited to heirs 
who are also issue by importing into its construc¬ 
tion the language used in an earlier deed by the 
same settlor but relating to a different trans¬ 
action, or in the same deed but relating to the 
descent of the trusteeship. Nawab Haidar 
Husain Khan v . nawab faghfur mirza- 135 

See Deed of Gift. 

Zemindari of Parlakimidi. 

CONSTRUCTION OF HINDU Will—Mainte¬ 
nance—Conditional Legacy—Humble Request a 
Condition Precedent. 

The respondent claimed maintenance from 
the appellant zemindar solely as a legatee under 


CONSTRUCTION OF HINDU WILL— continued. 

the will of the appellant’s father, who had 
successfully resisted the respondent’s litigation 
against his sole and undivided title and possession. 
The terms of the legacy were : “ Should they 
after the final Court’s decision humbly apply for 
subsistence, they should be given. . . • Rs. 500 

per head per year from that time ” : — 

Held , that a humble request for the grant of 
maintenance was a condition precedent to their 
obtaining it. and was not complied with by a 
protest against its inadequacy and by a demand 
for Rs. 500 a month as “ suitable to our dignity.” 
Sri veerabhadra RaJu Bahadur Garu v. 
Chiranjivi RaJu Garu - - - - 105 

CONVICTION SET ASIDE : See PRACTICE. 
COPARCENER OF THE SENIOR LINE : See 

PALAYAM. 

COURT OF GOVERNOR’S AGENT AT VIZAGA- 
PATAM : See PROCEDURE. 

CROWN TENANTS ACT, 1895 , s. 3 : See OUDH 
Estates Act, 1869, s. 22. 

DEED OF ENDOWMENT— Mortgages in favour 
of Trustee—Right of succeeding Trustee to sue. 

Held , that the appellant, who under a deed of 
endowment had been duly appointed as trustee and 
manager of the endowed property, was entitled to 
sue for moneys due by the respondent under his 
mortgages to the appellant’s predecessor in office 
to secure loans made to him out of the proceeds 
of the endowed estate. Mahant BISHAMBHaR 
Das v. thakur Drigbijai Singh - - 172 

DEED OF GIFT— Construction—Gift to specified 
and other Heirs—Heritable Estate—Mesne Profits 
wit hotel Limitation—Possession obtained by Fraud. 

Where a Hindu gave to his sister a share in 
a certain mouzah for her maintenance, the dan- 
patra containing the following words, ” On your 
death your husband, sons, grandsons, and other 
heirs in succession will continue to enjoy and 
possess. The power to dispose of by gift or sale 
will successively vest in your husband, sons, 
grandsons, and others ” :— 

Held, that by the true construction of this 
document the donee took a heritable estate ; that 
the respondent as her only unmarried daughter 
washer preferential heir; that as her husband, 
being the respondent’s natural guardian, obtained 
mutation of names and possession by a false 
representation that his wife had died childless, 
his estate was rightly held liable for mesne profits 
from the date of his wife’s death without regard 
to the three years’ period of limitation. BaSaNTA 
KUMARI DEBI v. KAMIKSHYA KuMARI DEBI 

1S1 

DEED OF SALE— False Recital as to Payment of 
Consideration—Effect of Sale as regards Third 
Parti es — Champerty, 

Where the plaintiff in ejectment claimed 
under a transfer from the true owner the deed of 
sale containing an untrue statement as to the 
payment of the purchase-money, but being other¬ 
wise reasonable in its terms, and affirmed and 
acted upon by both vendor and purchaser, and 


IND. App. Vol. XXXII.] 


INDEX. 


273 



DEED OF SALE— continued. 

neither champertous nor contrary to public 
policy :— 

Held , that it operated as a present transfer to 
the plaintiff, giving him a good title on which it 
was competent to him to sue. Otherwise it lay on 
the defendant to shew that it was absolutely void, 
and not merely voidable at the option of the trans¬ 
feror. Lal Achal Ram v. Raza Kazim 
Husain Khan .lis 

DEED OF TRUST : See CONSTRUCTION. 

DEED-POLL OF EVEN DATE WITH WILL: 

See PROBATE OF WILL. 

DESCENT BY PRIMOGENITURE: See Palayam. 
DISQUALIFICATION REMOVED BEFORE 
PROXY IS USFD : See Law OF COM¬ 
PANIES. 

DUTY OF TESTATOR’S SOLICITOR : See PRO¬ 
BATE of Will. 

EFFECT OF ORDER OF PROBATE OF MAHO 
MEDAN WILL : See CIVIL PROCEDURE 
CODE. 3. 

EFFECT OF SALE AS REGARDS THIRD 
PARTIES : See Deed of Sale. 

ERRONEOUS REJECTION OF PLAINT: See 
PROCEDURE. 

ESTOPPEL : 

See Civil Procedure Code. 3. 
Zemindari of Parlakimidi. 

EVIDENCE : See PRACTICE. 

EXCEPTION OF MALIAHS FROM REGRANT : 

See Zemindari of Parlakimidi. 

EXCLUSION OF PASSAGES FROM PROBATE : 

See Probate of Will. 

EXECUTION OF DECREE— Application to revive 
a pending Execution — Limitation Act , art. 179, 
Sched. II. 

Held , that an application on November 23, 
1897, which was in substance as well as in form to 
revive and carry through a pending execution of a 
decree in 1883 suspended by no act or default of 
the decree-holder, and which was not an applica¬ 
tion to initiate a fresh execution, was not barred 
by art. 179 of the Indian Limitation Act, Sched. 
II. Shaikh Kamar-ud-din Ahmad v. Jawa- 
hir Lal.102 

EXECUTION SALES NULLITIES WHERE NO 
JURISDICTION TO SELL : See MORT¬ 
GAGOR AND MORTGAGEE. 

FALSE RECITAL AS TO PAYMENT OF CONSI¬ 
DERATION : See DEED OF SALE. 

FORMER SUIT DISMISSED BY COURT WITH¬ 
OUT JURISDICTION : See PROCEDURE. 

FRAUD : See JURISDICTION OF HIGH Court. 

OIFT OF PENSIONS TO PERSONS NAMED AND 
THEIR HEIRS : See CONSTRUC¬ 
TION. 


GIFT TO SPECIFIED AND OTHER HEIRS : See 

Deed of Gift. 

GIVING AND TAKING WITH INTENTION 
THAT CHILD SHALL INHERIT See 

Burmese. Law and Custom. 

HERITABLE ESTATE : See DEED OF GIFT. 

HINDU LAW— Presumption of Rights under a 
Maintenance Grant—Land and Minerals— Suit 
for Injunction—Discretion-Specific Relief Act , 
s- 5 2 - 

The exclusive possession and use of the whole 
surface of the lands in suit being vested in lessees, 
whilst the mineral rights remained in the lessor, 
both lessor and lessees by separate deeds granted 
to the respondents the surface and underground 
rights therein with the power of cutting and raising 
coal. 

The plaintiff claimed title under an undisputed 
khorposh or maintenance grant executed by the 
lessor prior to the said deeds but subsequent to the 
lease, and sued for a declaration of his absolute 
proprietary right to the land and minerals and con¬ 
sequential relief, including an injunction :— 

Held . that as there was no direct evidence of 
the terms of the said grant, the most that could be 
presumed was that it was only a grant of rents and 
profits for the life of the grantee, no right to open 
mines and remove minerals passing thereby ; while 
under the lease the exclusive right to possess the 
surface was for the present in the lessees and their 
assigns : 

Held , further, that the plaintiff being interested 
exclusively in the rents reserved by the lease, and 
having given no evidence that the security of those 
rents would be impaired by the respondents’ action, 
an injunction was rightly refused, in the exercise 
of the discretion prescribed by s. 52 o 1 the Specific 
Relief Act. Tituram Mukerji Cohen - 185 

HUMBLE BEQUEST A CONDITION PRECE¬ 
DENT : See CONSTRUCTION OF HINDU 

Will. 

IMPARTIBILITY : See PALAYAM. 

INDIAN EVIDENCE ACT, 5. 108: See MaHO- 
MEDAN Law. 2 . 

INDIAN SUCCESSION ACT, 8 . 51 : See PROBATE 
of Will. 

INVALIDITY OF DEED OF WAQF : See Maho- 
medan Law. i. 

JURISDICTION :See Land acquisition act 

IS94. 9 

JURISDICTION OF HIGH COURT ^ „ 

lion Setting aside Decree Amaf^and T 
Property outside Territorial Jurisdiction—£ 1**1 
Held , that the High Court at Calcutta Z? ™?' 
dmtion to order the administration of the eTtate'of 
ta . deceased person resident within the faSS- * 
tion, the principal executor being 
dent there and the actual admlnl . 2 t . a,so resi * 
on there; and as ancUIaVy toTuch ^ 
set a»de deeds obtained ^by the fLd J the 
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JURISDICTION OF HIGH COURT —continued 

executor ; to set aside a decree of the Court of the 
24 Pergunnahs making a fraudulent award an 
order of Court; and to set aside leases of land 
outside the territorial limits of their jurisdiction 
which had been made as an incident of the same 
fraud. BENODF, BEHaRI BOSE v. SRIMATI NlS- 
TARINI DASSI. 198 

KEITIMA ADOPTION : See BURMESE I..\W AND 
CUSTOM. 

LAND ACQUISITION ACT, 1894, as. 40,41— 

Proceedings of Collector Ministerial—Effect of 
Award as to Value—Eights of Owner — Jurisdic¬ 
tion. 

Sec. 40 of the Land Acquisition Act, 1894, 
prescribing inquiry by the local Government as to 
whether a proposed acquisition is needed for a 
public purpose, does not on its true construction 
require the presence during that inquiry of the 
owner of the land, or entitle him to notice thereof. 

With regard to the second inquiry directed by 
the Act as to the value of land taken thereunder, 
the duty of the Collector under the sections relat¬ 
ing thereto is to fix the sum which in his best 
judgment is the value. His proceedings are ad¬ 
ministrative and not judicial, and his award 
although conclusive against the Government is 
subject to the landowner’s right to have the matter 
referred to the Court :— 

Held, that they cannot be declared void merely 
because he availed himself of information supplied 
to him without the owner’s knowledge and not dis¬ 
closed at the inquiry. EZRA v. SECRETARY OF 

State for India in Council - - - 93 

LAND AND MINERALS : See HINDU Law. 

LAW OF ALLUVIAL ACCRETION —Shifting 
Boundary of Rivet—Latids identified as those of 
the Defendant—Gradual accretion not proved. 

In a suit to recover possession of alluvial lands 
of considerable extent as an accretion to the plain¬ 
tiff’s estate by reason of a channel of a river shift¬ 
ing to the north, it appeared that they were identi¬ 
fied as lands of which the defendants were the 
original owners, but that the plaintiff claimed 
them on the ground that the northern bank of the 
river, however it might shift, was the boundary of 
her property :—• 

Held , that, as this was not a case of gradual 
accretion to the plaintiff’s land, the title to the 
alluvial lands in suit remained in the defendants : 
see Regulation XI. of 1825, s. 4, sub-s. 2, applied 
to Oudh by Act XVIII. of 1876. THAKURAIN 
RITRAJ KOER v. THAKURAIN SARFARAZ KOER 

165 

LAW OF COMPANIES —Shareholder only to be 
Proxy—Nomination of unqualified Proxy — Dis¬ 
qualification removed before Proxy is used. 

Where one of a company’s articles of associa¬ 
tion provided that “no person shall be appointed 
or ... . have authority to act as a proxy who is 
not a shareholder of the company ” :— 

Held , that on its true construction it is no objec¬ 
tion to a proxy duly lodged that an unquali- 


LAW OF COMPANIES — continued. 
fied person is named therein, provided that the 
qualification exists when the proxy is lodged and 
continues when it is used : 

Held , further, that as the articles did not 
require the shareholder using the proxy to be 
literally “named" therein, the proxy could not be 
objected to if he were sufficiently described for all 
business purposes, as for instance a member for 
the time being of a specified firm. BOMBA Y- 

Burmah Trading Corporation v. dorabjt— 
Cursetji Shroff .... - sfT" 

LAW OF LIMITATION —Permanent Putni 

Tenure granted in 1837— Regulations II. of 1803 
and of 1805— Act XIV. of 1859. 

Where the defendants held possession under a 
permanent putni tenure granted by a Hindu mother 
in 1837 as manager of her deceased son’s estate for 
his widow :— 

Held, that a suit brought in 1897 to set it aside 
as either void or voidable at the death of the 
widow who died in 1894 and recover possession 
was barred by limitation. If the putni was void, 
limitation ran under Regulations II. of 1803 and 
1805 from the date on which it was granted. If it 
was voidable only by the widow’s successor in 
title, his cause of action arose at the date of his 
adoption, and limitation ran under Act XIV. of 
1859 from the date of his majority, which was in 
1856. Rai Banomali Roy Bahadur v. Jagat 
Chundra Bhowmick - - - - 80 

LAW OF MORTGAGE —Suit to redeem—Transfer 
by Mortgagor's Heirs of Equity of Redemption 
valid unless set aside—Sales in Execution against 
Mortgagor's Heirs—Sales in administration of 
deceased Mortgagor's Estate — Priority. 

In a suit for possession of certain properties of 
T., deceased, some of which were comprised in 
a mortgage of 1873 to the defendants, and in the 
alternative to redeem those which were so com¬ 
prised, the plaintiffs with regard to the properties 
so comprised founded on a mortgage thereof in 
1879 to them, and on their purchase in February, 
1891, in execution of their decree obtained in 1883 
on their mortgage ; while the defendants 
ultimately relied upon previous transfers made to 
them by T.’s heirs of the entire equity of redemp¬ 
tion relating to their mortgage of 1873 :— 

Held, that, whatever the character of those 
transfers, the plaintiffs could not establish a right 
to redeem the mortgage of 1873 until they had in 
a suit properly constituted for that purpose set 
them aside, and that the present suit was not so 
constituted either as to parties or otherwise. 

Malkariun v. Narhari, (1900) L. R. 27 Ind. 
Ap. 216, followed. 

Held , further, with regard to the properties 
not comprised in the said mortgages, that although 
the plaintiffs had purchased them in August, 1891* 
in execution of their said decree, their title so 
derived could not prevail against purchases of the 
same properties made by the defendants of 
an earlier date. Moreover, those earlier pur¬ 
chases were made at sales ordered by the Court 
m an administration suit of T.’s estate which 
the plaintiffs had not attached, and all that 
could be sold in execution in August, 1891, was 
the shares of T.’s heirs in the ultimate residue 
of his estate as ascertained in a due course of 
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IAW OF MORTGAGE— ton tin no/. 


administration ; that is remaining unsold therein. 

Chutterput Singh v. MaharaJ Kahadook i 


2 .- Transfer of Property Aet, ss. 74 * 1 

Practice—Multipliedv of Suits—Civil l > "(eduie 
Code, s. 244 —Terms of Pen ce cannot be ad,tot to 

in Execution. , . 

Although the form of decree for foreclosure 

prescribed by s. 86 of the Transfer of l roperty Act. 
1S82, contemplates a suit between one niortgagec 
andthemortgagoronly.it should m piaci 
adapted to the particular circumstances 
case, and provide in the case of P. ul -' n f 

brancers for the exercise of successiveg * 
redemption and for working out the rig P‘ 

ties in the event of redemption by ^yoneoftheni^ 
Where the prescribed form was followed (puisne 

1 i h 

Sec. , 

r^(. n "o .h. incumbrancer pai-S the ngh.s 
and powers of the mortgagee who has been paid. 

but does not revive a decree which has been d.s- 


Ch In Z a C suit for (in effect) appropriate relief as be¬ 
tween two second mortgagees it appeared that there 
had been two prior suits relating to the mortgaged 
property, one by the first mortgagees (the defend¬ 
ant being one of them), in which a decree nisi for 
foreclosure had been discharged by the plaintiff s 
payment of the amount decreed ; the other by the 
second mortgagees, in which a decree absolute for 
foreclosure had been made 

Held, that s. 244 of the Civil Procedure Code did 
not apply so as to bar the suit. In the first mort¬ 
gagees’ suit the decree was exhausted, and in exe¬ 
cution the Court could not add to its terms ; in the 
second mortgagees’ suit the relief decreed had also 
been obtained, and thereafter the rights of the co¬ 
plaintiffs in respect of the first mortgage (which 
was not in question in that suit) could not be work¬ 
ed out. GOPI NARAIN KHANNA V. «ABU HANSI- 
DHAR.- - 123 


LEGATEE OF TALUQDAR BEFORE ACT I 

See OUDH ESTATES ACT, 1869, s. 22. 


LIMITATION : See MORTGAGOR ANI) MORT¬ 
GAGEE. 

LIMITATION ACT, art- 179 , Sched. II : See EXE¬ 
CUTION OF DECREE. 

MADRAS REGULATION XXV. OF 1802 : See 

Palayam. 

MAHOMED AN LAW —Invalidity of Deed of 

W Where a deed executed by a Mahometan wife 
and her husband “ made waqf. - . . in favour 

of our respective selves, and after the death of one 
of us (the executants) in favour of the surviving 

executant alone, and thereafter in favour of our 

descendants, generation after generation so long 
VStT favour of £ poor, .he he gga „, 

37 




MA HO MEDAN LAW —continued. 

and the needy for ever in the manner detailed 
below,” and it appeared from numerous pro¬ 
visions that the bulk of the estate was not 
affected by any religious or chritable trusts, 
that those which were declared were ancillary to 
the purpose recited in the deed of keeping the 
estate in perpetuity entire, inalienable, and under 
the management of a single person, in order to 
provide for the members of the family, and, 
moreover, were not to become obligatory till 
after the death of both executants :— 

Held , that this did not create a valid waqf. 
maulvi Saivid Muhammad munawwar Ali 

V. RAZIA HIBI .... - 86 

2 . -- Claim to share in Grandfather t 

Estate—Onus Probandi—Indian Evidence Act , 
s. 108. 

Where the plaintiff claimed under Maho- 
medan law a share in his grandfather's estate, 
the onus is on him to shew, either by establishing 
a presumption under the Indian Evidence Act, 
1872, s. 108, or by actual evidence, that his 
father’s death occurred at a date subsequent to 
that of the deceased owner ; otherwise he is 
excluded by the children of the deceased living 
at his death as being earlier in degree. MOOLLA 
Cassim bin Moolla Ahmed v. Moolla Abdul 
Rahim ----- 177 

MAINTENANCE : See CONSTRUCTION OK 
Hindu will. 

MESNE PROFITS WITHOUT LIMITATION : 

See Deed of Gift. 

MODE OF PROOF : See BURMESE I.AW AND 

Custom. 

MORTGAGE OF TALUQA IN OUDH BEFORE 
ANNEXATION : See CIVIL PROCEDURE 
Code, ss. 13, 244. 2. 

MORTGAGOR AND MORTGAGEE— Purchase of 
Equity to redeem by Nominees of Mortgagee — 
Limitation—Execution Sales Nullities where no 
Jurisdiction to sell—Representative of Mortgagor 
—Absent Minor Representatives. 

On the issue whether a suit for redemption 
was barred by adverse possession for more than 
twelve years by the purchasers at execution sales 
of the equity of redemption :— 

I/eld, that as the evidence shewed that the 
purchasers were nominees of the mortgagees and 
not independent third parties, their possession 
was not adverse, but was in their character as 
mortgagees, and that to bar an existing right 
to redeem, a period of sixty years must have 
elapsed, or a release of the equity to redeem 
proved. 

A Court has no jurisdiction to sell an equity 
of redemption unless the mortgagors are parties 
to the decree or the proceedings which lead to it, 
or are properly represented on the record. As 
regards those mortgagors who are not parties 
thereto, such sales are without jurisdiction, 
and therefore nullities, and may be disregarded 
without any proceedings to set them aside. 

Kishen Ckunder Ghose v. Mussumat Ashoorun , 
(1863) Marshall, 647, approved. 

Where a mortgage debt is justly due by a 
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MORTGAGOR AND MORTGAGEE— continued. 

deceased mortgagor, the Court may in the exer¬ 
cise of judicial discretion allow his estate to be 
represented in the mortgagee’s suit by one 
member of his family, especially if he be a 
Hindu de facto manager thereof, or has the 
assets under his control out of which the decree 
is to be satisfied, and so long as no prejudice is 
shewn to his absent minor representatives. But 
where A., one of his minor heirs, is. without 
any exercise of judicial discretion, erroneously 
accepted as his sole representative, and B. is 
similarly accepted as A.’s guardian :— 

Held, that neither the deceased mortgagor 
nor A., as regards his share in the equity of 
redemption, is a party to the suit, and the sale 
as regards the whole of the deceased mortgagor’s 
interest is a nullity, especially where the real 
purchaser is also the judgment creditor with 
notice of all the facts. 

Malkarlun v. Narhari , (1900) L. R. 27 Ind. 
Ap. 2 j 6, distinguished. KhIaraJMAL v. Daim -23 

MULTIPLICITY OF SUITS : See I.AW OF MORT¬ 
GAGE. 2. 

NOMINATION OF UNQUALIFIED PROXY : 

See Law ok Companies. 

ONUS PROBANDI r See MahOMEDaN Law. 2. 

PROBATE OF WILL. 

OUDH ESTATES ACT, 1869 , s. 22 —Legatee of 
Taluqdar before Act /.—Rule of Primogeniture 
prescribed by Sanad—Surrender of Sanad and 
Substitution of New One—Crown Grants Act, 
1895, s. 3. | 

Held , that a legatee of a taluqdar who sue* 
ceeded .as such before the passing of Act I. of 
1869 is not a legatee within its meaning, and 
succession to him is not governed by s. 22. 

Thakurain Balrai Xunwar v. Rae Jagatpal 
Singh, (1904) L. R. 31 Ind. Ap. 132, followed. 

The descent of the taluqa not being governed 
by the Act, and it appearing that the sanad 
relating thereto provided that it should descend 
on the death of the holder to the nearest male 
heir according to the rule of primogeniture :— 
Held, that the appellant, as brother to the 
last holder, must be preferred to his widow. 

Where a taluqa had been granted by sanad in 
1859 to G. and his heirs without indicating the 
line of inheritance, and after his death his son 
and successor surrendered the sanad and accepted 
a new sanad prescribing descent to the nearest 
male heir of the holder according to the rule of 
primogeniture : — 

Held, that the new sanad validly substituted 
the new line of descent, and that the Crown 
Grants Act, 1895, s. 3, removes any objection 
which might be taken to the power of the 
Government to create by executive act an estate 
descendible by any rule of inheritance other 
than that prescribed by the applicable general 
law. THAKURSHEO SlNGH v. RANI RAGHUBANS 
Kunwar ----- 203 

PALAYAM —I mpartibility—Descent by Prime • 
' geniture—Right of nearest Coparcener in Senior 


PALAYAM— continued. 

Line — Madras Regulation XXV. of \ 1802— 
Amount of Maintenance. 

It is settled law that when impartible property 
passes by survivorship from one line to another, it 
devolves, not on the coparcener nearest in blood, 
but on the nearest coparcener of the senior line. 

Naraganti v. Venkatachalapati, (1881) Ind. L. 
R. 4 Madr. 250, approved. 

It is not the practice of the Board to interfere in 
a question as to the amount of maintenance pay¬ 
able to other members of the family by the holder 
of an impartible estate. 

The zemindari in suit was part of a palayam 
which up to 1765 was held by one member of the 
family only, not being subject to the ordinary rule 
cf Hindu law. On December 23, 1817, a sanad 
was granted to R. conferring upon him in lieu of 
all former privileges the rights of a zemindar under 
Regulation XXV. of 1802 in the lands in suit, and 
he was thereby authorized to hold them in perpe¬ 
tuity to his heirs, successors, and assigns at the 
permanent assessment therein named. The zemiiv 
dari was thenceforth enjoyed as an impartible 
estate :— 

Held, that the estate remained impartible, and 
descendible according to the rules of primogeni¬ 
ture. The acceptance of a sanad under the cir¬ 
cumstances did not avail to alter the succession. 
Kachi Kaliyana Rengappa Kalakka 
thola Udayar v. kachi Yuva Rengappa 
Kalakka Thola Udayar - - - 261 

PERMANENT PUTNI TENURE GRANTED IN 
1837 : See I.AW OF LIMITATION. 

POSSESSION OBTAINED BY FRAUD: See DEED 
of Gift. 

PRACTICE —Alleged Unprofessional Conduct of 
an Advocate—Conviction set aside — Evidence. 

In the course of administration of the estate of 
an intestate and childless Hindu, two agreements 
were executed amongst his undivided agnates by 
which they bound themselves to treat the said es¬ 
tate as one to which they were jointly entitled, aiul 
to divide it accordingly. The appellant was legal 
adviser to all or some of them, and in particular 
to one of them who was solely entitled if the estate 
were the separate property of the deceased, as was 
subsequently decided by concurrent findings of the 
Court. 

The appellant was tried and convicted on two 
charges of professional misconduct in relation to 
the two agreements which he had attested, but 
had not prepared or advised, namely, that he 
knew them to be invalid, and yet allowed his 
clients to execute them without warning them to 
that effect. The conviction was also based on the 
further view that he knew that one of his clients 
and his sons after him were exclusively entitled to 
the estate, and yet allowed them to give away a 
part of their rights to the other parties to the 
I agreement :— 

Held , that the order of conviction must be set 
aside. The documents were shown to be valid 
and deliberately accepted compromises of con¬ 
flicting claims to an estate dependent on an issue 
of doubtful fact as to its being joint or separate > 
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PRACTICE— continued. 

in reference to which issue the appellant hail no 
actual or special means of knowledge, and the 
parties were not under any mistake. In re 

uubeck, an Advocate - - . -217 

See Law of Mortgage. 2. 

PRACTICE IN EXECUTION : See Civil. PROCE¬ 
DURE CODE. 2. 

PRESUMPTION OF RIGHTS UNDER A MAIN¬ 
TENANCE GRANT : Hindu Law. 

PRIORITY : See Law OF MORTGAGE. 

PROBATE OF WILL —Exclusion of Passages front 
Probate —Duty of T cs tutor's Solid tot—Provisions 
in Will for his Remuneration as Trustee—Onus 
Probandi — Deed-poll of even date with Will — 
Indian Succession Act , s. 51. 

T he will in suit was admitted to probate by the 
First Court, but on appeal the order was varied by 
excluding therefrom certain passages which refer¬ 
red to a deed-poll executed on the same day by the 
testator, and to the remuneration of the solicitor 
who prepared the will and was appointed an 
executor and trustee thereof :— 

field , that the onus was on the solicitor to 
satisfy the Court that the passages omitted 
expressed the true will of the deceased, and that 
the Court should be vigilant and jealous in examin¬ 
ing the evidence in its support, but that on a con¬ 
sideration of the whole of the evidence (as to 
which no rule of law prescribed the particular 
kind required) and of the circumstances ot the case 
the onus was discharged. 

Fulton x. Andrew , (1875) L. R. 7 H. I.. 448. 
followed. 

Held , also, that as the deed-poll was not 
referred to in the will for the purpose of making, 
or so as to make, its contents part of the will, it 
was not a testamentary writing within s. 51 of the 
Indian Succession Act, 1865 Bai GunGabaI v. 
BHUGWANDAS VALJI - - - * -142 

' PROCEDURE — Court of Governor's Agent at Viza- 
gapatam—Erroneous Rejection of Plaint—For mer 
Suit dismissed by Court 'without Jurisdiction. 

In 1893 the District Court of Vizagapatam 
dismissed the appellant’s resumption suit, which 
had been properly filed in the Court of the 
Governor’s Agent and had been afterwards trans- 
• ferred to the District Court by a consent order of 
the High Court. 

In 1900 the High Court decided that its con¬ 
sent order of transfer was made without jurisdic- 

r ‘*ffeld, that the Court of the Governor’s Agent 
was in error in rejecting a fresh plaint by the 
appellant on the same cause of action. His ngnt 
1 to-sue Was not barred as res judicata, or other¬ 
wise. the proceedings in the District Court haying 
j been without jurisdiction. MAHARAJAH 0F J E ^' 
t . PORE V . GUNAPURAM DEENABANDHU PAT- 

*• PROCEEDINGS OF COLLECTOR MINISTERIAL : 

$ - See LAND ACQUISITION act, 1894. 

PROPERTY OUTSIDE TERRITORIAL JURIS¬ 
DICTION : See JURISDICTION OF HIGH 
: COURT. 

PROVISION IN WILL FOR REMUNERATION 
. OF TRUSTEE : See PROBATE OF WILL. 



PURCHASE OF EQUITY TO REDEEM BY 
NOMINEES OF MORTGAGEE: .SV, 
Mortgagor and Mortgagee. 

REGULATIONS II. OF 1803 AND OF 1805 : See 

Law of Limitation. 

RES JUDICATA : 

See Civil Procedure Code. 2, 3. 

RULE OF PRIMOGENITURE PRESCRIBED BY 
SANAD : ^ OuDH ESTATES ACT, 1869, 
s. 22. 

SALES IN ADMINISTRATION OF DECEASED 
MORTGAGOR’S ESTATE : See Law Of 

Mortgage, j. 

SALES IN EXECUTION AGAINST MORT¬ 
GAGORS HEIRS : See Law OF MORT¬ 
GAGE. i. 

SETTING ASIDE DECREE, AWARD, AND 
LEASES : See JURISDICTION OF HIGH 
COURT. 

SHARE HOLDER ONLY TO BE PROXY : See 

Law of COMPANIES. 

SHIFTING BOUNDARY OF RIVER : See Law 

of Alluvial Accretion. 

SPECIFIC RELIEF ACT. s. 52 : See Hindu Law. 

SUCCESSIVE SUITS FOR REDEMPTION 
BEFORE AND AFTER THE MUTINY : 

See Civil Procedure Code. 2. 

SUIT FOR INJUNCTION : See HINDU LAW. 

SUIT TO REDEEM See Law of MORTGAGE, t. 

SURRENDER OF SANAD AND SUBSTITUTION 
OF NEW ONE : See OUDH ESTATES 
ACT, 1869, s. 22. *■ 

TERMS OF DECREE CANNOT BE ADDED TO 
AN EXECUTION : See T.AW OF MORT¬ 
GAGE. 2 . 

TRANSFER BY MORTGAGORS HEIR OF 
EQUITY OF REDEMPTION VALID 
UNLESS SET ASIDE : See LAW OF 

Mortgage, i. 

TRANSFER OF PROPERTY ACT, as. 74, 86 : 

See Law ok Mortgage. 2. 

ZEMINDARI OF PARLAKIMIDI— Confiscation — 
Re grant — Exception 1 of Maliahs from Re grant — 
Construction — Estoppel. 

In a suit by the Rajah of Parlakimidi to 
establish his title against the Government to cer¬ 
tain maliahs or districts forming part of the 
Parlakimidi Agency, for purposes of jurisdiction, 
but lying within the ambit of the plaintiff’s 
zemindari, it appeared that in 1800 the zemindari 
including the maliahs was confiscated by the 
Government, that previous thereto the maliahs 
had been held by bisoyees or local chiefs appointed 
by the zemindar on service tenures and payment 
of kattubadi or quit-rent, that in 1803 the Govern¬ 
ment by sanad had regranted the zemindari to 
the plaintiff’s ancestor, excepting therefrom and 
from the assessment .thereby prescribed “ lands 
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ZEMINDARI OF PARLAKIMIDI continued. 


ZEMINDARI OF PARLAKIMIDI -continued. 


held by the bisoyees,” “the possessions of the 
bisoyees,” and “all lands and russums or fees 
theretofore appropriated to the support of police 

establishments”:— . 

Held that by the true construction ot this 

exception it was not limited to such lands as were 
under actual occupation and cultivation by the 
bisoyees. but included the whole of the maliahs 
in suit as being under their control. 

In 1823 a Government resolution directed that 
the bisoyees should be transferred from the Col¬ 
lector to the zemindar and be requited to pay 

their quit-rents through him :— 

Held, that the zemindar did not thereunder 

regain proprietary right in the maliahs. or become 
liable for the quit-rent, but only to account fc* 
such rents as he succeeded in collecting from 

In 1835 the zemindar assumed liability for 


these quit-rents, the consideration therefor being 
expressly stated to be the grant of certain villages 

outside the mali2hs : . .1 . 

Held , that this excluded the inference that 

proprietary right was thereby also comprised in 

both Courts having found against a title to 
the maliahs haying been acquired by sixty years 

a<1V //^ P °t S hat an estate therein by estoppel could, 
not be established by shewing acquiescence by 
the Government in the Court of Wards, whilst 
acting for disqualified zemindars, taking posses- 
sion of the maliahs uuder the mistaken impres¬ 
sion that they belonged to the . am in dan, and 

encouraging such an expenditure of - 

funds thereon as seemed good in tne pttblllT 
interests. RaJaH OF PARLAKIMIDI v. SECRE¬ 
TARY of State for India in council - o 3 
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